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but ¢ Gertainly was not the issue sant to step ¢ and not
the issue discussed at demnons

by the recerd evidanag,
4 and 3 at p, 3) hiuumhmiummm“

Placod before this arbitrator is whether ,
“given ooy exolusivo rights under Artigle 3, Bectica Hv ¢o
hire, promote, transfer, aseign ana retain mupervisors, by
signing the Joint gea:

Workplace. If 4¢ is held that Ranagomont intondod te “give
SWay exclusive righege by signing che Joint Statement then
aftsr such riglits are identifiog and specified in the awvard,
the grievances must be remsnded back to tne Regicnal
Axbitrator for applicaticn.




eons froem Torrance, Califoraia, will

that moaap fccepting the

28 in the Boving papers. In this case

hmmteou-pchymmm

by the gensral public. The term "going Postal®, roonin-

g0 berserk in a viclent way,




to dispel ths autooratic 2ilitaristic mansgensne style that
zany have ccme to associate with tha Postsl Sexrvice., The
Joint Cormittee on Workplace Violence led the way with the
senizal Joint Statczont of Violezce and Bekavier in the
Workplace. This Positive statezmcat wag followed up by an
unpracedanted joint tolecast by the nine signatories on the
Postal Sateliite Television Netwerk (PSTY) heralding g new
unified front againse viclence in the workplace. (See USpPS

Ex, 44)

The Joint Statemomt of Viclence and Behavicr in the
¥orkplace ushared in & new spirit of cecperaticnm. The
Parties pledged to work together to end the setsesless
viclence in the workplace., Unfortunately for every single
Postal comloyee, the RALC has Mnum&w!mm
"PLrit of the Joint Statemeat and now has decided, albest
through the post hearing brief of » field advocate at the
Ares level, that the Jetat Statemsnt was nothisg more the
extended contract Degotiaticns for the marc, They scmehow
have convinced themselves that all nine signatories to the
Joint Statement wers Zasting on the NALC’s behal? when they
=2t to sign the Joint Statexent, Any global 'nndnuundiugn
within the Postal Service concerning cecperation and
Jeintness to end the violence have been ccaveniently

forgotten.



“O0R32g of the parties is of ccurse critical in
this case. As discuaged belew, the mic ig the only party
to the Joint Stacenmme that has taken the Position that the
Joint Statament ig *a part of the working agresxant”, The
Comncn meaning of the other signatories is that ¢ was a

existence, i.e., the aftermath of the Royal Cak murders,
Fuggests nothing less. The MALC has failed to prove

Additionally, the legal realities extant when the agreement
came into existence indicate that it was legally iapossidle
for the parties to entar into g contractual agreement with
mhtlmouunuldmaedby&om. To do s0 would
be to violate eVery principle of privy of ceatraet and
trazmal over SUperviscry due process rights and Zanagement’s



PToof in this cage. Bven if the

232G away fzan itg own role
Statcoant and 1g Attexpting teo
agreement” never digousscd or £
parties at tke £ing of

ia agreeing to the Joint
enferce aspeots of “an
ormally considered by the

Such an analysis nay
the Joint Statengnt

It is clearly a stateuent Jodntiy issueq
by the nine signatorias. ' .



the Footal Sexrviae. It is an expressica of mntual
frustration and regard. It is an expression of sorrow. It

is & reaffirmatien of ov EjeR0's cuzmitmont to a violent
free work place. it is an agreement to work togethar to
prevent vioclence. It is a' coammitment to end violence in the
workplace. It is an instrusent of bhealing.

Whatever it i called, it is sutely a unique, powsrful and

Understanding (MOU)., The Jolat Statezmme clearly is not a
Letter of Intant (20X). The Joint Statamnmmet clearly is not

a grisvance settlement. The Joint Statenent clearly is not
83 arbitration settlement or award. The Joint Statement
olearly is not an o At to or an extansicn of the
Naticoal Agwa At. Nor was it ever intended to creats an
enforcenent right in Any ons of the nine (9) signatories.
By its very zutuslity of focus, it ebviated any such

outocnme.
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A
‘Shis i1a a rights arbitration and a27ly the negotistoed
rights of the parties as expressly set forth in the Naticmal
Agreament must control. Article 1 fosticn 2 states: ‘

festion 2. Buslusions

The czployes groups set !ecthiamuuz'nbmdonat

cngaged in personnel work in other than a
purely non-confidential clerical aspaoity;

4. Security guards as defined in Public Law 91-378,
1201(2); '

5. All Postal Inspection fozvice employoas;

¢. Exployses in the sipplexantal work force aa definod

in Article 7;
7. Rural letter m:-iora‘: or
.o m hlﬂdl‘rl.

Axrticle 3 states in part:

The explcyer sball bave the sxclusive right, subject to
the provisicns of this Ag: st and consistent with

applicable laws and regulaticas:

3. To hire, premote, transfer, assign, and retain
employees in positicns within the Postal Service and to

10



Suspend, demotg, dischazge, or taks other diseiplieazy
@dtien against gugh cpdgyacay

lumzmuuuu:.udam, mmmtm
that that 4s whae mmiu,htmw. ¥o such proof hag

been offered by the matc,

ereation of the Joint Statemong, It 4g undisputed that the

Tuthless and senseless zmurders of four Postal ezployeses at
the Royal Qak offise was the catalyst for the Jeint ’

Statement. While no murder is an ozdinasy ace, it is sage

1



‘and shocking in that a direct connectien existed batwesn the
aurdars and a digeiplisary arbitration arising from the
discharge of a letter carrisr.

Upon learning of the arbitraticn awazd the carrier went
looking for his oumans 2868, found him in his office and
killed him. The carrier mext weat to tha office of the
Labor Relations sdvocate who presented the case for the
mmsm«xoeuageouumumx. Unable to

locats his victixm of choice, the musman shot and killeq

the ¥aticnal Coamittee cn Werkplace Bshavies, to perscoally
visit with tu:lnu of the victinmo, to attend funeral
.lﬂiﬂulﬂtolhlz‘.hth‘lmndﬂtlﬁﬂ!m

tragedy.

Bventually, the Royal Cak murders wers viewed as mot just
another exazple of soccietal viclence spilling inte the
wozrkplace but rather as a sign that something may be wrong
with the very fabric that eczmrised the Postal corporate
culture. lmlmmntmingpoiat for the Postal
Sexrvice. The Royal Cak murders ixpaoted every aspect of the
instituticn. As Kenneth Viietstra, Executive Director of
the Naticnal Associatien of Postoanters of the United Btates

MAPUS), testified:




“eeseon of larger soolety. aAnd we are a vant
aPpleyer, And thege are just -- the acts of vioclence
mtnhﬂwmdmmt&w that we are
just going to have out of sheer murbozc '

first time after Royal Cax the Fostal Service says, “x
thhknhmulukhﬁmly. Is there :
scething that i, causing this or lending greater

Frobabllicy to agts of violence for the first timg?~

the context was for the first tirmo “Let’s just start
under the prexige that there is scxething. Now let’sg

g0 and £ind it~ (T, 157)

uum-m-ezummmwtommaum
ummmmmuwm-Mnu-m‘u
SEoP the violence. This leadership coomittes then underteck
mm»t%umtumm.m tragedy.
Bventually thig comnittes bacame the Naticnal Committee on
¥orkplace Behavier, With the murders 8till fresh in their
Gollective momexies, the Comittee mombors Approached their
task of changing the Cozporate culture with unparalleled

cooperaticn.

s stated by Davia Cybulaki,

We never strayed inte politicking. we ReVer strayed
inte tryingtop&nblmenmymuculugrwp. The

' 13



And itg mnymuiaguuz of us to try to
ccmmunicate o those exployess, superviscrs,
Postuanters, Rasagers, eraftezployees, exXecutives alike
that there has been scue leul-ulruhing hers. Syt nore
izportantly, there has been & recognition Bers that
there is scmathing about the Pogtal culture and s
scasthing abeut the Postal olimate thet we need to
address and address in a more tmiversal way rather than

14



'Ilamt exalusively issuing a stas enoat or the laber
unien exclusively desuing g gta: cmont,

m:mmz:wumwmsegmsoua
Statehiant ap g Conoept. (Tr. 90)

000 Postal exployees oationwide., It
mumuhafiutlmhmﬂumh

certain to have g Pesitive impact.
Parties standing Joiatly en go significant an issue econla
cnly be received oo Fositive by ocur e=ployecs.

Given thess unigue, powerful and compolling ciroumstances,
thare can be little doubt that the Joint Heat DRt was
cartalnly intended to be an instrument of hoaling. A jodinme
communicqug indicating how the parties :!o_inltly falt about
vioclence in the werkplace was o logical starting point. The
parties 414 the-right thing in issuing the Joins Statement,
The Postal Service aig the right thing 4n attacking the
problen through the joint committes., The focus of the
Parties vo to address ang ecamit to our 800,000 azployess,

Wm-mwum. that we share their

Gcucerns and nesds. It %as mot written to addregs detter -

carriers only, and wag Certainly not intended to create a
right of enforcement in the letter carriers unien at the
xpense of panagement’sg due process and related contracstual

. 18



rights .- rights long recognized tnder the enabling
legislaticn which Five rise to the Postal Bexvice in 1971
(33 Usc 1001 {e)).

It s significant to note that of all nine memdox
that eecprive the jo

Armando Oivera, recest Past President of the Raticoal Long
©f Fostoasters and sigmatory ¢f the Joint Statement en
behal? of the Associaticn, testified convincingly that the
Fuspose of the Joint Statezent wag to “ghew soms unity
bomhhermmtudu-mhudmm that we
did not want u;thu- Tecurrence of Royal Oak.~ (Tr. 141) ge

ansad or modify any natienally negotiated dabor centract.
(Tr. 140) xr. Olvara further testified that based on hig
experience as a Postmaster who hag eageged in local
iaplezentatica Regotiations that he weuld not characterize
the activity of the joint coamittee a8 ceatract
Begotiations.




Reuneth Viietstra, Bxscutive Director of the Iatienal
Asscolation of Pestrasgers ©f the United Gtates (MAYUS),
guve eredible testimony that the discussions leading wp to
the issuance of the Joine Statonont were never considezed
contract megotiaticas by the parties. Ne testificd that the
Mu%wmltmtimlm:tammctum
davologmeont ex discuseien of thig statoncmt or any of cur
dolibezations”. (T, 14€6) Ne also testified that there was
asver any discussien u!gimthonwltudingtobo
involved in Supervisory perscanel matters. (Tz. 148) e,
Viletstra testified thap NAPUS would not have signed the
Jolat Statencmt 42 4t wag undezsteed that it give the MALC

standing to meddle 4n supesvisesry perscanel matters.

Vingent Pailsdine, President o2 the Matienmal Asseciatien of
Pestal Owporvisers G1\98), provided ceavinglag testimeny
that the intent of the Joint Statement wag = , , « to let
everycne knew an awareness thtnhdnnoblmhdoning
ﬂummmmm:mmuwumt that
situatien.” (Tr. 169) mo alse testified that the MALC’ s
standing to iaterfere in Supervisory perscanel issues wag
neves discussod but if it bhad been that IM\PS weuld bave left
the ccumittes. (T, 170) Clearly, MAPY does 2ot suppozt the
HALC’'s intexpretatien of the Jolat @tatamame,

The bottem l1ine hexe is thte.‘.tlunhomuu that were
izvolved in the discussiens that led up to the Joint -
Statement the WALC gtands alene 4in its interpretatien.
Furthermore, four of the pazties, the Postal Service, League



- t

‘of Postmasters, NAPUS and HAPS testified against the Innc
iaterpretation of the Joint Statamant. oOn the basis of this
Seny alcne the MALC‘s grievande must fail. '

The sxms nine parties that issucd the original Joint
Statenent alge issued g secend Joint Statement on Violence

HSgumomt

peovidos invaluable insight inte the parties’ intent. In
the scuend Joint Statement the parties characterised the
eriginal Joint Statomeme 28 follows:

'Ia our Joint Btatement of February, we affizeod our
belief that dignity, zospeet and falirness are bBasic
buman rights, and we plodged g .

E 5L v 2 N e Byt SRl \F}_ £

sexknlace, (USPS Ex. 30: underscoring added)

oduncat undernines the XALC’g thcory' ¢f the case. It
ceufirms that the parties Pledged thoir efforts mot to short
cireuit the existing 'dispute resclutien Procssses, but
rather to create a safer, more harmenious, as well as a more
productive workplace. The parties thamselves, including the
MLC, affirmatively state this in the seccad Joime
Statement,

In the last paragraph of the second Joint Statement it ig
stated:



Chapter 650 (Uups Ex. 25). It a aca-bargainieg aployes i
facing disciplinary acticn, this chapter setp forth
elaborate due process safeguards that mugt be caxplied with,
The most basic ©f which are the right to notice, appeal and
Tepresentatien. Furtheracre, the MALC gritmn/ubimum
procsdure camnot substitute for Chapter 630 procedures and
all of the due process safeguarde contained therein,
Individual supervisors would have no standing to o speal
under these procedures. A collectively bargained gTievance
procedure to which supsrviscrs, managers ana Postmasters
have 2o access could, and would, be used by the MALC to
adversely affgct the supexvisors’ =pleyment status, This




is ecntrazy teo Svery prescdont established in the Postal
Bexvice’s 2S5 yesr @ollective basgaining experience.

8imllazly, prozotiens to nen-bargaining unip positicns axe
covered by established Tegulatiens found 4n fnadbcok BL-311
at Chapter 540. (U893 &2, 28) 9hese Progedures do aot call
:uwozmumbymmw&.
gievance/azbitraticn Procedures. This is cozzebesated by
Publicaticn 89, Executive and Mnindstrative Johedule (mas)
Evaluator Informatien, (U828 Bx. 29) end the EAS Applicatien
Reviow/Interviewing Partioipant’s Manual (Usps e, 27).
Likewise, mexitorieus salary increases oz special awazds
gTanted to acn-bargaining persennel is aot subject to the
MALC grievance/azbditratien Poocedure.

AS expressly stated in the smeccnd Jeint Statsment the
infozanl preblem solving approach was not ®|eant as a
substitute for existing dispute resclutien pTocesses. Aaa
alzendy discussed, Articles 1 and 3 expressly precludes MALC
invelvenent in these areas. The assertien'that the Joint

Prootions, awvards, traasfers, Teassiganents, premotiens,
ota,., lndth-mmkiagthmnl subsezvient to the IM\LC
grievance/arbitratien process is absurd. There was no prcof
offered that this is what the nine signatezies to the Joing
Statement intended and to new allew foxr this cutcems would
wausmrm--mozm:mmgzw '
challenges by pitting Scparate and distinet appeal zights
against each other, i.e., thege that aze exclusive to



2cn-veteran prefersnce alike, have standing to appeal
adverse acticns to the Merit Gyctans Protscticn Board (M59%

Fraszoscling notien nover discusscd or
ceasidersd by the Joint Committes, even 1f it had, the
Committee certainly had zo authority to modify an act of
Congress. Thers is no poasible way that the Joint Comm? ttes
cculd have modiPieod individual statutory rights through the
issuance of the Joint Statemunt o Violence and Behavier in
the Workplace. Yot this is wdat the HALC 4o chaxpicaing 4n
this grievance. To grant this grievance weuld be to £ly in
the face of Title 5, United States Code,

As testified te by Nr. Cybulaki, setting aside Msopn
statutory and case law was pever discussed by the Joint



statutory process
dndepandent of the Postal Service. The Kerit Systesn
Protection Board has Jurisdioction over any casss
imlvhanmumhmumdoozpum“m:
o superviger, and that process is spelled cut by
fedezal law,

it is lnﬁnmnmmidodmby. when X
practiced law, (by) a presiding official -- 1 think the
title has prcbably_o.hngdd once or twice since then --
essentially an cbjective third party who has the

proceedings, And to issue a decision that may then be
appealed by the exployse to the full Marit Syotems
Protection Board here in Washingten,

Teview the proceedings below and issue a f£inal
adninistrative decisien. And from that adninistrative

doeiliena!umrlmuuythubomum
foderal cireuit. and the federal circuit is the




exclusive forum for Judicial review for these
proceediags.

Q. Was it your dntent mcnwmemme
through the Joing statonone?

A. 2o, itmutmutut. and % !mk."ly ecan’g
mmnuwummmcnnudm.uy
autherieyerlbmwtodou.

Q. Was 4¢ ovos dilmme.;d?
A, . nﬂ' e R0 net.

Tais m&imymamrabuzmhymm. It 48 eleas
&-mmdmootromdmtmtmcm.uutolm
Joiant Gtatement en Violence and Behavier in the Werkplace as

4

umtﬂ_’aut&qhtmuhlo. The MALC’g
interpretaticn that labes Arbitrators have the authority to
zoview M3PB decisiens as a Tesult of the Joint Statement
sinply does mot maks sense, zuns afoul of MSpp law, and ip
2ot suppozted by the evidence of zragozd.



The negotiaceq stisvance/axbitraticn Pzogcduxe i
essentially a private dispute ‘resolution system sancticned
by Fedezal laber laws thntthamﬂlnd'mﬁhﬂ
voluntarily entered inte 3 a 20899 of resdlving their

disputes. Bupaxv 8028, neonagers and Postmasters have ne
standing whatsoever in labor arbitratics. (gt 10
significant to note that éven in the instant case the
Nazagezent Associaticns had ne Standing except as fact
witnesses.) If the ¥ALC were to prevail in this case this
arbitrator would be creating a forum in whigh the interested
party, i.e., supervisers, Wanagers and Postmasters, had Bo
standing to represent themselves. Such an Arrangement weuld
be umuprecedented and would ccastitute a flagrant violatien
of individual due PTocess rights,



12250 are imt a few of
the issues that would need to be addresged skonld the e
Prevall ia their gZievance, and the HAC’s unwillingness to
inglude the monngement asscolaticns in it’s demnin 44
already well Ceounonted. (fee unrebutted testincny of
rojection, to participate in Epleyos Invelvenent

procesdings, Tr. 172 - 173)

It is incenceivable that a priwvate dispute regsolutien
procedure, which i coaducted behind closed doors, that kas
umammmmgn !eraominorappu:.
profess, ©ould be the preper forum for deciding superviscry
perscanel matters. Despite MALC ATgnments to the ceatrary,
this can not be the logical result of the Joint Statemsnt on
Viclence and Babavior in the Workplace., It oixply doemn’t
make sense. As testified to by the Us2s, mps, HAPUS and
the Leagus of Postmasters, not enly wagy such an outragescus
setup ncvor agreed to, it Wab never even discusged.

:zmmcmumzuxesmtoumgw-m

grievance/arbitraticn procedure witbout supervisor

Tepresentation:




o da4

ol‘!én.ct:lm:ln:udo'

by a party to the labor
AgTeament. Thexe i 56 way that two parties ean centract tgo
exercise righty Ovar an independent thizd party superviser,




mmuuuemmaumswumim:
mumuummmmmmuth-m-uhmtm&eyu
an arbpitrater. |

It is & basic Imlu.imthnmmuutpﬂ'vrtom
mtnctuaotbmdhyu. uaowommm
into the ccnstitutienal par against hvvlm%a?'-uﬂm.
nmuuumnyzummcm.mmumcm
m&mm“%%ﬂ-%mmcmn
supesvisor’s livelikood. The individual supsxviscr, ner the
azageaent associations, has no input whatscever into the
makeup of the arbitratien pPanels. It is blatantly unfair to
the individual sooervd 20T to force them to be subjectod to
the arbitrator’s authority without any voice in tho
selesticn preoess. - '

Litigation by individual supervisors would defeat the “final
and bindiag” effeot of labor arbitration. The azbitratien
award can never be Pinding on the individual suparvigor
because they are not a Party to the Mational Agreement,
Thersfore, as discussed above, individuals can mot be

rights just bevause the RALC 88ys so. Such an arrangement
would not cnly defsat the “fingl and binding” ¢ffest of
laber arbitration but it would place the exployer in an -
untanable situatien.



Vor example, if a labor asbitzater suspends a cuposviser as
a result of a MALC grievance, the IN\%C would have evezy
zight undez the Maticnal Agrsement to emforce the owazd. ©n
the other hand the supesviser will be free to appeal the
adverse actica thwough MSPD, Chapter 650 of the R, REO,
eta. zzm-mmeunzmmmum
arbitratien avazd what is the employer to do? PFaced with
two equally binding decisions the exployer would be ia an
untenable situatien. Both the MALC and the supezvisor would
sue for enferecmont. This elearly defeats the “final and

binding” zoguizcnont found at Article 15.4.A.6 of the
Intional Agreenemnt.

Creating such an iilegical ﬂn&ltmmhemdm&bym
aine (9) signatezies to the Joint Statonomt., As motod
earlier, enly the IMALC helds such a twisted intezpretatieca
of the Joint Statemomt. Placing the employer in the
positica of having to homer two cpposits and equally
enforgeable decisiens is absuxd. To knowingly do so weuld
exceed this arbitrator’s authority. '

SLSCA CRTACTECO TR ANRAN TR

Tha MALC position in this wights azbitratien also zepresents
unachieved bargaining demands. That is to say, the IT\LE ig
new attempting to gain scmething through zights azbitzatien
that they failed to achieve through collegtive bargaining.
This alone sheuld be dispesitive of the case.



%o zecord iadicates that during the 1994 ceatract
negotiaticns the IN\%.C made the follewing propoanls

Article 41 Zotter Carrier Czrafe

Proposal

Eho INLC pregosos to add a Seatien to Article 41 in
a'agaxﬂguhvingnu!omdviolnt free wozk
mvinecmone, In additien, the sectien will incozperate
werds to the effect that oaangonont will treat all
letter carriezs with dignicy and respect.

(800 USPS Bx, 3)

This proposal was rojected by manngemont. (8ee USPS Bx. 3)

Fiaally, the ImLe preposed specifie cecatract language that
would have cmomdod Azticle 3;

Aztiele 3 - Iangement ‘l.:l.siztl

Too often managers aduse thelr -;at.hnzity,
subjocting letter carriers to unnecessary hazassment
and geezcien. Such practices ean have a devastating
izpact en exployee mozale and unien-management
relaticns,

MALC proposes to anmuad Artiele 3 to dmclude the
following sestiens

The employer shall mot in any way Lntinidnto.
harass, coerce or overly supexvise any exmployee in the

29



pexfoamange of his exr her duties. The Exployer will
treat arploycos with dignity and xespect at all timas.

Any alloged violatien of this secticn shall be subject
to the grievance procedure. (Bee USHS Ex. 4)

Procedure.” That sentense was ndded because the IN\LC knew
mcummtmmmum-muz subject to the
grievance procedurs, (It ig significant to note that these
preposals came 2 1/2 yeazs after the signing of the Jodiat
8tatonant., 3I2 the Jolat Statcmont had adgoady medified the
mumnﬂmtumulegoﬁbymm, there would
bhave been 2o need to make l\ld."l proposals,)

This MALC strategy was confisnod by the testimeny of William
Toung, MALC Maticnal Vice President, durdng the parties
intezrast arbitraticn hearings that aroge out of the
tnsuccessful contract nagetiaticns in 1994. Rogazding the
abeve manticned MALC Azticle 3 proposals Mr, Young
tostified;

Q. OCkay." What was the purpose of the ALC Preposaly

A. We are preposing to amend Azticle 3 te prehibig
managers from intimidating, harassing, eoerecing, eor
oversupezvising employeas. We would require that all



1mum&umzu: that, over 13 years ago, the

eazvod by tseating sach other
with dignity gna Tespect. Thirtean years latter, we

have still not Sacemplished that geal. (Soo uses Ex.
14, p. 2211)

snd;

The Inticmal Asscciatien of Lettor Cazriers —
incorporate Lousmne prope

viclaticns. of

and;

ANNZess to treat axployess in
exactly and Precisely the manner that UpPPer managenent
tells us they want their Zanagers to treat azployes.
mm:n_mmm in compliance, in
getting pecple to follow what we’re told ig the cexpany
oo UEPB Ex. 14, p. 2016, tnderscoring added)

and on oxoss examination it was acknowledged that:

3



aegotiaticas?

d. I wouldn’t be surpzisced. I dem't have a momouy
it, but thic is & subject that’s been of considerable
interest to us for & long -- 1ike T sald, for 13 years,
we tried to meccempliish i,

Q. But 4f it was, it wasn’t attained, righty

A. If it was atoained, wo wonldn’t be dare with a
preposal, so I think your right. (USPS Ex. 1¢, p. 2036)
and;

A3 a matter of fact, 2’'d point ocut to you that, in at
least twe aizoumatances that I'm aware of, we’ve
actually gono to arbitraticn cm the cenduct of
Supexviscrs and had arbitrators tell us that, because
we den’t have such a clause, there’s -- they have no
jurisdictica ever it. (USPs EBx. 14, p. 2838)

What could be more telling! This is aothing less than an
adnission from the Naticmal Vice President of the MALC that

tho centract rights that the NALC now asserts do act axiet,

This iz the zzme witness that the LY described in the

intersst arbitraticn hearing as . . .head of tha MALC’s _

Centract Adminigtraticn Unit and, as such, is the person

bast suited in the NALC to address the technical details of




ouny PTeposals. ¥ m@ Ex, IC; P 3.08)

The instant Faticmal arditration hearing represents the
RALC’s thiyd bite at this apple. Their firse failure wvas in

eoatraot nogatiaticng as discussed ¢

Presxisting centractual ®ight in rights ardbitzration. 21
peTsistence alena were evidence, the MALC weuld have a
strong case. Uafortunately for the HALT, persistence is not
evidence. Sven the testineny of i, Young is contrary to
their positica in any righta arbitratica.

As discussed eaTliex, applicaticn of the MaLC theory would
lead to opposite and equally enforceable dacisicns thereby
Placing the eployer in an untensble situation. This s not
th.enlynbtuditythntmlduin if the NMALC weze %o

preveil. )

The me.amu that the Joint Statement gives them -tlnéiag
to moddle in supsrvisory perscanel Eatters despite clear aznd
unazbiguous comtract language to the ceatrary. Accordiag to

0



the MALC, a bridgo has been crsated between all nine
aigratories that gives each o= 5D the right to interfers in
mmz@:muoz mou._;-m. In theory a
nurss could file & grievence with the nurses unicn over the
barassing behavior of a letter carrisr. The nurses

. arditratiocn panel would takes jurisdiction over the matter
and ruls cn the letter carrier’s discipline even though the
dettsr carrier had no standing to appeas or be represented
at the nurse’s arbitration bearing.

@huu-lr. Postal Police Officers could file gzievances

Letter Carriers against Bucoes, Mall Handlers againgt Letter
Carriers, ete. Bvory uniecn ceould file aguinst superviscrs,
BAnagers and Festzasters which could lesd to comflicting
som different arbitrators over the sama supervisory
behavier. As can Plainly be sesn, such an iatsrpretation eof
the Joint Utatement is nonsansical and unworkable.

There is 2o cvidmc that the sigoatories of the Joiat
Statemsnt ever Lntnded to create this moznss of conflicting
adainistrative Teview precedures. The HALC’s theory in thip

As dencnstrated by the facts of this case, the Postal
Sexvice, it’s laber unicns and Danagemant associaticns, were

M



confrented with a tragedy of great dimonms

the cosporate mtu-o The NALC veluntarily engaged in
those joint meznmittee discussicn and vas a pu-ty to the
joint comxxmiqus.

To now allow the NALC to twist the intent of the Jeint
hmummldhtoludtlim to every othar unien
are to ko mzm..:zmzuuhmxmotmm
thet we will be heaping tragedy upen tragedy. Suotaining
this grievanse would do violence te the inrcads zmade after
the Royal Cak zndozy and weuld give credence to all the ey

EATE

seyers who lock at joint leadership with eynici=.

An undisputed rule in contract comstructicn is that if there

is an ubiguity-. such ambiguity is constsucd against the
drafter of the dosument. Seotion 206 of the Restatamant of

the Law, Contracts 2d atates:

Interpretaticn Aguinst the Draftsman

In cheoeing ameny the reascnadle meanings of a pren'iu
or agresment or a teram therecf, that meaning is
generally preferred which oparates against the party




who supplies thomrdnutmmawiuu othexwise
proceads.

mmmmcm-mmhmummwmw
¥r. Scabrotto. If he intended to medify Articles 1 and 3 of
the Intional Agzeoromt he certainly could have said so in
the document. Instead he chose to rensin eileat on such
issuss. XNe renained silent en such issues at ths Cozmittes
zootings leading up te the Joint statcmient and he decided
not to inoclude such lavsunes ia the Joint Statemant itsels,

Nz. Sembrotto’s decisien to not inolude such language mugt
bcholdmiutthnm:.nﬂutuuaenim. Be
wz«m:wum-um. Be alene chese the words
he chose. If hig intent wag to nedify the Maticpal
Agreement it vas a well kept socret. Pezbaps this vao
intenticnal becauss, as several of the mans
asgcviations testified, ‘they weuld have left the coomad

©F mot signed the document if it was kuown to them that that
was the intent behind the Joint Statement,

Cne thing is olsar, the Joint Statemen
modify the Naticnal Agreesmant., If Mr. Bombrotto’s intent was
to make modificaticns to the Naticmal Agreament then it wag
umemmumxmmawumaouc
Statement. He failed to do so.



Pzen its vesry inceptien the Joint Otatement did mot have the
tzappings of a centractual domwnant. It wvas a siagular
mu-mmymmmmum,nm. the
feyal Oak murdezs. It was issued by a joint ccrmittes
coxpriscd of the unlikely bedfellows of Pestal labor uniens
and manngencat assoclaticns. Tho jelat comittee did met
daglude the IMLC’g Jelat bazgnining paztner and paxty teo
thelzr Natlemal Agzoomont, the AWM. The Jeiat Statomsnt was
a communiqud designed to infexm 800,000 exployees of the
state of affairs in the wake of the Royal Cak tragedy.

All of this is ovidecmsed by how the parties reamcted to tho
Joiat Statumcmt. Upen iesuance, the Joint Statonant wan
distributed to every Postal facility ms an oversisze glossy
poster sultable for framing and posting in the werkplace.
(8ee Jt. Bx. 5) This glessy poster was alse seproduced in
both Baglish and Spanish. (See Jt. Ex. 6) ' This type of
activity is hazdly cemsistent with a contzactual
modificatien., —:e is mi_ltcnt with the parties desirse to
ccmmunicate a new cpenness and working relatienship between
labor unions and management assooclatiecams to stop the
vielence. It is censistent with the goal of changing the

gorporate cultuxze.

The Postal Satellite Televisica Metwork (PSTN) broadeast
(UsPS Ex. 44) by the nine (9) signatories of the Joint
Statement also demcnstrates the parties’ intemt. Not cnce



Cenoerning the Poy broadecast itsel?, it ig clear fzcn the
perties’ presentation en the video that their intent was not
to medify the Naticnal ; greczes While the RALC Bag the
burden of productica, burden of persuasien, and the ultimate
burdan of proof in ehig matter, the parties’ silence en tha
issus at hand in thg psyy broadonst speaks volumes in the
Postal Service’s faver. The lack eof nffiz

shod azticleas axplaining the !:ntnt of the

Joint Statement. (geo UEPE Bx.'s 18, 16, 17, 18, 19, 20,
21, 22, and 23). Kot cne of these articles SUWppoTts the
FALC’s interprotaticnm ©f the Joint Statement. Not even the
HALC’s exm publicaticns contained their gurrent
interprotaticn of the Joint Statement. One would think that
the HALC would have Azncunced to the world, or at least to
their dues paying rmombes @, that they had Successtully
asgotiated a new contractual right. The absence of such

tRents supports the Postal Service’s position in




grecnant starting at page 2632,
are s multitude etw:'cmm*l that have been sxecuted
eutside of formal ceatract nagotiatiens during the term of

mmimmummu. These executed by the e

Article 7.3, p. 288 s
Article 7, 12, 13 - Cross Craft and 0ffice Size, p. 268
Maximizaticn/Full-tizmo Flexible - APWU, p. 266
Conversions under the Maximissticn Memerandum - lm.
P 266 -

Maximigation/Full-ting Plexible - HALC, p. 267
Article 8 Momozandum, p. 268

Annuity Protecticm, p. 270

APP Benaficiary Kotice, p. 271

Granting Step Increases, P 272

Anoual Leave Carryover, p. 272

PTF¥ Court Leave, p. 273

Leave Policy, p. 274



Shazing, p. 278
Faid Leave and 3207, P. 276
Articls x:.s.c.s_.bm. p. 477
Cross Crafte Reassigmmants, P, 378
Transfers, ». 37§

zfures, P 39%
Interest on Back Pay, p. 254
Processing of Post-Rocovn)

vanses, p. 285

wdo/taintenance Overhaul Centers, p. 286

Rainstatemant of OP-348, p. 288
Locsl Isplensntaticn, P. 3250

Bubmtnahmg Cleaning gosvis

Riginmy Contracts, p. 294

Training Coomittes, ». 396

Usc o2 Privately Cwned Vehicles, p. 297
Clerk Craft Crew Chiefs, p. 298

PIT Preference, P. 299

- Bids with ized Cozputer Skills, P. 300
Bruah-up Training, p. 301

Productive Distributien, P. 308
Interleval 8idding-senicricy List, P. 307
Interlevel Bidding.inism Qualificatiens, p. 308
Special Delivery tnit Review, P, 309
Desigm, Rvaluation, Cezpensation of Lattar Carziers
Rcutes, P. 310 Route, Carrier Craft, p. 311

e for Autemotive Nechanic, p. 309



&pegial Count and Iuspection-City Delivery Reutes, P.
312 _
Child Care Tack Porge, P. 313

HALC, ARG, Mail Handlers and Haticusl Rural Carriers
Associatien. Wot enly does this document damcnstrate that
the use of LOI’s and MoT' e is widespresd in the industry,
but alsc that it dates back to at least January 24, 1973.

USP8 Bx. 9 is a series of 6 MU'y exscuted batwesn ths MALC

wara not developed thmh & Joint Cozmittes consisting of
dabor unicms and sonaconan They camo about
48 2 result of negotiaticms betwsen the parties cencerning
specific centractual issuss. This is how the parties do
business in this industry. At the very least there was no
iatent nor expectaticn en the part of the Postal Bervice
that the Joint Statemant cn Viclence and Behavior in the
Werkplace weuld have the sams force and effect as a LOI or
Mo¥. 1If the parties wanted te exscute an I0I or XOU ea the
issue of violence in the workplace they could hava dene wse.

They choge not to,

41



Copanning at p. 108 the m.u Bandler agressent gentains the
tblloving publiohed L0I'g and eicors LT t

Educaticn and Prain ~28 Fund, b- 108
Strdving for Exgellence Together, p. 109
Light Duty 3idding, p. 110

20? 4n Lieu of SL/AL, p. 112

Leave Zharing, P. 112

Amaual Leave Carzyover, P. 114

Layof? and Reduction in Force, p. 114
Intarest cn Back Pay, p. 115

SNPATvisers Perfocning Bargaining vnie Work, p. 118
Cross Crafeg, P. 116 ‘

Part-time Regulars, P, 116

U828 Divisicns, P. 117 '
Casualg, Accounting Period Report, p 118
PEDS - Opératicn Mumbers Accounting Period Repore, p
119

Casuals in Excess of 0%, p. 120
Isproper By-pass Ovartize, p. 120

Anzuity Protectien Progeen, p. 123
art-2ims Flexibdle Court Lezve, p. 122

Boliday Scheduling, p. 123

Sack Berter Machine Opexrator, p. 124

Article 15, p. 125




Task Force en Discipline, P. 126
kedified Article 16, p. 137

Letters of Warning, One Time Purge, p. 129
Ceomittes Cn Benefits, p.128 )
On-Tio-Job Instructors Cospansation, p. 129
Article 30, Logal Splementatien FProcedures, p. 130

Article 31, ©ux utsr Tape Accounting Peried Report, p.
13

Operaticns 110-129 and 180-109 Clarifyiny Instructicns, .
P. 133

Clean Alr Aot Cazmdttes, p. 134

Uniform Program, p. 135

Footwear/Uniform Allowance Program, p. 136
Veteran’s Preference, p. 137

Step ¢ Procedures, p. 139

Kligiblidty for Lump Sun Payments, p. 140

Lurp Sun Eligibility Connmittee, p. 141

Step Increase, Unsatisfactory Performance, p. 141
Regicnal Instructien 399, P 143

nmman._aot culy is ths use ©f LOI’'s and MOU’s an
aceepted past practice in this industry but it cextainly
would lesd anycne working in thig industry to expect that 4i¢
& contractual amanduont was intended that it would be
mmm::--a-:.o:«mm»tmwgnujeae
ccunittes camprised of lgbor unicns and management
associatieons.




In contrast to the widely ageeptod use of LOI‘s and MU'y,

the use of joiat Statements has been rave. In fast the enly

other cnocple of the parties exscuting a jolat statomomg 4g
the Jeint Statement of Reaffirmatica of Support for the
Letter Casxrier Craft and thc U.8. Postal Service Enployes
Invelvenont (RX) Process. (foo VEPS Ex: 32) This document
is entitled “goint Statonoat?., ¢ 4s wdigputed that this
EX Joint Statoncat does mot give zise to ceatractual

ebligatieas.

Willinm Yeumg, Natienal Vice President of the NMALC and Shead
of the MALC’s Ceontract Adminigeratien Unite (Gsps Bx. 14, Pe

3000) expzessly ackncwledged that the BT Jolat Statomome dAid
oot ereats any ecatractual cconitments. Ne testified in ¢che

1994 Intexest Azbitzatien boazing as follcws:

mmm-m&mﬁm&uha to prohibite
manngers £rem intimidaring, hazassing, eeersing, or

eversupezvising employees, we weuld requize that all
cployees de treated with dignity and Tespect,

I would 1ike to point to the fact that, over 13 yeazrs

age, the parties instituted a Process ealled employee
iavelvonaat, The puspese of this process was to change

the culture of the erganizatien.

Ia the orxigimal visien statanont, we suggested that the

parties would be bettes lomd by treating each other



vith dignity and respect. Thirteen year:
have still not Scooxplished that goal. (See TE5E Ex.
14, P 3@11)

and;

The Rational Association of Letter Carriers propeses to
. incorporats language into Article 3 that would allew
grievances to ba filcd ara sdjudicated when these

violations of these prineiples cocur.
i4, p. 2018)

and;

¥ bad a series of proposals that we lumpod
@ailed cultural FEUposais, and cne of ko main enas

Mtwmwm

axZ. (Sea USPS Ex. 14, P. 2016) (underscering

It is undisputed that the XI Joint Statemant did mot create
ceatractual ccamitments. The NALL has failed to mhow why the
Joint Statemsnt on Violence should be given contractual
wolight when the EI Joint Statenent had nens. If the partias
intended to modify the Naticmal Agresmant thsy would have
Tesulted in either a 10T or MOU. Instead they formed o |
Joint Cemmittee cozprised of laber unions and managexment




assccistions and issucd a Joint Statansnt, Thas parties
actions speak volumes as to their intent.

there must have bean zutual assent by the parties that this

is what they intended. as alrsady established, thers was no
intent to apply the Joint SBtatcmont as advanced by the ve.

The rules of contragt intespretaticn are clear.

As stated in the Rogtatemonmt ©f the Law, Centracts 24d,
Secticn 20

Bffect of Misunderstanding

(1) Thezre is no mzou;tien of mutual assent to an
m_ if the parties attach materially different
neaning to their manifestations and
(2) neither party knows or bags reascn to know the
moaning attached by the other; or
(b) each party knows or each party has reascn to
know the meaning attached by the cther.
(2) The manifestaticn of the parties are cperative in
accordance with the meaning attached to them by cne of

the parties if
a) that party dces not know of acy different

meaning attached by the other, and the other knows
the meaning attached by the first party; or




(d) thatputyhuumtohwozw
Roaning attached by the other, and the

em:m:a.mummmmguuww
the first party.

If the IMLC enterinined thoughts during the d:l.uulim
leading u=p to the Joint Statees Conon
thess thoughts to thenselves. As von teatified to at the
hearing by the Fostal Gervice, Leagus of Postaasters, A9H
and IAYES no such discussions wars entered into by the
parties. As discussed previcusly, as drafter of the
original degwnon Aoty

cbligaticn to include such lonsunge in the draft if that was
his intent. mh:llodtedace. Hot even the ITALC
publicatien Zha Rontal Hanesd centained such informatica,

Assuning that the MALC harbored these secrast thoughts during
the discussions leading up to the issuance of the Joint
Statexent, bhow were the other eight (5) parties to know?
The MALC never made their intenticns known. The difficulty
here of course is how do the parties achieve mutual sssent
if eight (8) of the parties had no remsgon to know the
oaning attached by the MALC? In fact, bascd on the
extensive use of 0U’g aznd L0I‘'s in thig industry to make
ccatractual changes in =id texm, it can be argued that the
presusption xust be that there was ne cantractual change
intended. This is espacially true in light of the fact that
the enly other Joint Statement up to that date was the MALC



Eoployee Involvement statomoat which wvas pecogniscd as being
cutside of the contract.

Cbviecusly, the MALC hag failed to moot their burden of
choving that mstual assent was present,

Oignigicantly, the Postal Oczvice and the IN\LC have
addressed this very issue pravicunly at the Maticmal level.
iIn a Step 4 setticmoat dated July 8, 1983 (8ee TSP Ex. 8)
the parties statod;

After further review of thig Batter, we mutually agzeed
te oleose this case, Dosauge it ds onangomomt’ g
Prezogativo to melect czployees who will be assigned as

204-9 oupozvicezs.,

7

This is a cleaz ecknewlodgnont by the MALC that it 4g
managenent’s poerogative to selest czf@:l.m'u who will be
assigned as 204-D supexviscrs.” The IMLC should aot be
allowed to walk away ferm this 8tep 4 agreement. The
pazties have always Tecegnised, through the exprass language
ceatained in Azrticle 1, that the Natiemal Agreament does not
peztala to superviscrs. Indeed, Article 1 which defines
eoverage of the Watiomal Agzoenaat specifically excludes
supervigers. This Step 4 settlement certalnly reinfoxces
that principle. This Step ¢ aleme sheuld be dispoaitive of

¢this ease,



Bestien 0(b)1(B) prohibits a laber orguanisation frem
mmumumwummamuau

repressntatives for the puxpescs of collective barguining or
the adjustmmt of grievances. Secticn 8(b)1(3) states:

®») It shall bo an unfair labor practice for a labor
ozganisaticn or its agents « (1) to restrain or coerce
« + +» (B) an eaployer in the selesticn of his
Tepresantatives for tho purpeses of collective
bargsining or the sadiustment of grievances;

There i3 no doubt that cwoorviacrs are o oprasible fer the
adjustment of grievances. Article 15, Sectiocn 2, Step 1, of

(a) Any suployee who feels aggricved must discuss the
grievance #ith tha exployee’s !

within fourteen (14) days « o

(b) In any such digcussicn the superviscr skall have
autliority to settle the grievance.

Plainly, the MLRA prchibits the IDLC from restraining or
coercisg the exploysr in the selesticn of supervisors who
szgage in ccllective bargainiag er the adjustment of
grievances. All supervisors adjust grievances and & geod

49



3 Sxpressly
right ¢o hire, PIcnoty,

and retain s2ployees and to Suspend,
¢+ 6T take other dilciplina:y actien,

.



Yothing in the Matienal Agreamsnt m:cdifies moms
sxalusive rtyht. in matters govornin-

Tae NALC argues that the Joint statcz-ae nedifies the
m-hmme!mauuzuds. In iaterpreting the
Jolnt Statsment thg Sxbitrator must search for tlu

57 of the mu. and such Beaning ia ‘Mt on the
into existence. The centext ig clear. %ho parties ware
context in which the ning (9) -imtu-iu &at, dlscuescd and
signed the Joint Statemsnt., The legal realities of the

coNcLusIoN

For the many u:um articulated above, tha MALC has failed
to mest 1t'-bu:duo£pno£. :em::atmthnttho
commen meaning of the parties in the Joint

AgTocman It bas not proven that the aine (9)
parties had the legal suthority, mueh less the intent, to
ixplement their intezrpretaticn of the Joint Statement ag
articulatsd by the KALC.
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eontact 1“""0553108, dus
Frocess, and camen senge,
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30, 19%¢
Labor Relaticns Spasialist .
U.8. Postal Sozvice



