Date Received at Step B (vm/pD/yyyy)

USPS-NALC Joint Step A Grievance Form

INFORMAL STEP A — NALC Shop Steward Completes This Section (See instructions on page 2.)

1. Grievant's Name (Last, first, middle initial) 2. Grievant's Telephone No. (Include area code)
Worker, Hard (000) 000-0000

3. Seniority Date (MM/DD/YYYY) 4  Status (Check one) 5. Grievant's Employee Identification Number (EIN)

04/21/2018 FT OFTF OPTR OPTF OCCA 00000000
6. District, Installation, Work Unit, ZIP Code® 7. Finance No.

TN, Anytown, Anywhere, 00000 47-6155
8. NALC Branch No. 9. NALC Grievance No. | 10. Incident Date (MM/DD/YYYY) 11. Date Discussed With Supervisor (Filing date)
07/01/2020 July 15, 2020
12a Companion MSPB Appeal? O Yes O No 12b. Companion EEO Appeal? O Yes O No
13a. Supervisor’s Printed Name, Initials, and Telephone No. 13b. Steward’s Printed Name, Initials, and Telephone No.
Big Dummy, ,(000) 000-0000 Bad Ass, ,(000) 000-0000

FORMAL STEP A — Formal Step A Parties Complete This Section (See instructions on page 2.)

14. USPS Grievance No.: Obtain prior to Formal Step A meeting.

15. Issue Statement: Provide contract provision(s) and frame the issue(s).

16. Undisputed Facts: List and attach all supporting documents. Use additional paper if necessary.  Attachments? 0O No O Yes Number

17. UNION’S full, detailed statement of disputed facts and contentions: List and attach all Attachments? [0 No [ Yes Number
supporting documents. Use additional paper if necessary.

18. MANAGEMENT'’S full, detailed statement of disputed facts and contentions: List and attach all ~ Attachments? 0O No O Yes Number
supporting documents. Use additional paper if necessary.

19a. Union Representative: Enter the remedy requested by the union.

19b. Settlement Offer: List any settlement offers by either party on page 3.

20. Disposition (Check one) [0 Resolved [0 Withdrawn [ Not Resolved Date of Formal Step A Meeting (MM/DD/YYYY)

21a. USPS Representative’s Name 21b. Telephone No. (Include area code)
21c. USPS Representative’s Signature 21d. Date (MM/DD/YYYY)
22a. NALC Representative’s Name 22b. Telephone No. (Include area code)
22c. NALC Representative’s Signature 22d. Date (MM/DD/YYYY)

PS Form 8190, June 2013 (Page 1 of 3) PSN 7510-05-000-4168



Anywhere P.O. EIN: 00000000

UNITED STATES
7 POSTAL SERVICE
July 1,2020

Hard Worker
EIN: 00000000

City Carrier

Anytown, TN 00000

SUBJECT: Letter of Warning

This official Letter of Warning is being issued to you for the following reason:
CHARGE: FAILURE TO BE REGULAR IN ATTENDANCE

A review of your attendance record from January 1, 2020, to May 15, 2020,
indicates that you have been absent from your official duties on the dates listed

below.

DATE NUMBER OF HOURS TYPE OF LEAVE
01/21/2020 8 SL
05/02/2020 8 SL
05/03/2020 8 SL
05/04/2020 8 SL
05/05/2020 8 SL

On May 23, 2020, you were given an investigative interview, affording you an
opportunity to respond to your actions. During the interview you failed to justify
your failure to be regular in attendance. Therefore, you are charged as stated
above,

Your actions are in violation of the following pertinent sections of the Employee
& Labor Relations Manual (ELM):

665.4 Attendance

665.41 Requirement of Regular Attendance

Employees are required to be regular in attendance. Failure to be regularin
attendance may resultin disciplinary action, including removal from the Postal
Service.

It is hoped that this official Letter of Warning will serve to impress upon you the
seriousness of your actions and that future discipline will not be necessary. If

you are having difficulties which I may not be aware of or if you need additional
assistance or instructions for improving your performance, please call on me, or

DISC



Anywhere P.O.

EIN: 00000000

you may consult with other supervisors, and we will assist you where possible.
However, | must warn you that future deficiencies will resultin more severe
disciplinary action being taken against you. Such actions may include
suspensions, reduction in grade and/or pay, or removal from the Postal Service.

-8 /-8

Big Dummy Date
Manager, Customer Services

Hord Worker

Received by

(Indicates Receipt Only)  Time: 817 AM

Date: JULy 1 2020

Cc: eOPF
Labor Relations
POOM

DISC






E UNITEDSTATES

MEMORANDUM FOR: Manager, Labor Relations
3032 Anytown Parkway
Anytown, USA 00000-0000

SUBJECT: REQUEST FOR APPROPRIATE ACTION

EMPLOYEE'S NAME: Hard Worker OFF DAYS: Sat/Sun

CRAFT DESIGNATION: City Carrier EIN: 00000009

OFFICE NAME and ADDRESS including zip: Anywhere Station 00000
This employee has shown a deficiency in their; Attendance.

Request that appropriate action be administered to this employee based on the
following:

(A) Investigative interview held? Yes  Date: 1-27-2020
(B) Prior discussion(s)? Yes Discussion Date(s):_9/30/2019

(C) List other disciplinary actions still active (attach copy): None on file.

(D) Narrative attached? Yes

(E) Documentation attached? Yes

Big Dummy Letter of Warning
S—upervisor Printed Name o Recommended Action
} 5/// p«mr/ P Pr
_Aupervisor Signature Date

Tt T T EL CONCURRENCE

Ma‘*mr}p_r or nﬂ(qin\‘\-;_e Printad Name

Manager ignature



On May 23, 2020 an investigative interview was conducted with Hard Worker regarding his
attendance. Union steward Bad Ass was requested to represent him. Mr. Worker has had 5
absences in five months. He stated in the interview that he was ill on all of the five
occurrences.

| am requesting a Letter of Warning be issued to Mr. Hard Worker to impress upon him the
importance of being at work regularly and avoiding unscheduled absences as stated in the
ELM - 511.43 Employee Responsibilities.

Employees are expected to maintain their assigned schedule and must make every effort to

avoid unscheduled absences. In addition, employees must provide acceptable evidence for
absences when required.

Big Dummy
Manager Customer Services
Anywhere Station

5/// p«/tmy

/Sreoeo



Leave Year 2020 Absence Analysis

Employee's Name
WORKER, HARD

EIN
00000000

Pay Location
001-DEFAULT

Instructions: Using the codes below, and the hours involved, post current and previous quarters. Precede with letter 'F' when absence is recorded as Family And Medical Leave Act
(FMLA) and with 'U" when absence is recorded as unscheduled on PS Form 3971. Post additional quarters if circumstances warrant. This form may also be used on an ongoing basis.
On page 2 of this form, the employee's supervisor records attendance-related actions; such as review of attandance,commendations, restricted sick leave, Letters of Warning and
suspensions. A running total of FMLA hours used may be kept on page 2 of this form.

Absent from Schedule OT AOT* Court Leave CL Military Leave ML
Absent Without Leave AwOL* Emergency Annual Leave EAL* Sick Leave SL
Annual Leave AL Family Medical Leave Act F* Sick Leave/Dependent Care  g| DC*
Annual Leave in Lieu of Holiday Leave HAL* Holiday Leave H Unscheduled Absence U*
Annual Leave in Lieu of Sick Leave SAL* Late Reporting L*
Administrative Leave ADL Leave Without Pay LWOP *Note: These are not separate leave categories,
Continuation of Pay COP LWORP in Lieu of Sick Leave SWOP* but a distinction is made for the purposes of
analysis and tracking.
Pay Period Week 1 Week 2

No| From| To Sat Sun Mon Tue Wed Thur Fri Sat Sun Mon Tue Wed Thur Fri

[05] [06] [07] [08] [09] [10] [11] [12] [13] [14] [15] [16] [17] (18]
02 |Jan.05 Pan.18 |SP° Sbo SDo SDO

[19] [20] [21] [22] [23] [24] [25] [26] [27] [28] [29] [30] [31] [o1]
03 Jan.19 [Feb.01 |SPO Sbo usL-8 SDO SDO

[02] (03] [04] [05] [06] [07] [08] [09] [10] [11] [12] [13] [14] [15]
04 [Feb.02 [Feb.15 |SPO SDo SDO SDO

[16] [17] [18] [19] [20] [21] [22] [23] [24] [25] [26] [27] [28] [o1]
05 [Feb.16 Mar.01 |SPO Sbo H-8 SDO SDO

[02] (03] [04] [05] [06] [07] [08] [09] [10] [11] [12] [13] [14] [15]
06 Mar.02 Mar.15 |SPO SDO SDO SDO

[16] [17] [18] [19] [20] [21] [22] [23] [24] [25] [26] [27] [28] [29]
07 Mar.16 Mar.29 |SPO sSbo SDO SDO

[30] [31] L01] [02] [03] [04] 105 106 [07] [08] [09] [10] [11] [12]
08 [Mar.30 Apr.12 |SPO SDO SDO SDO

[13] [14] [15] [16] [17] (18] [19] [20] [21] [22] (23] [24] [25] [26]
09 Apr.13 Apr.26 SDO SDO AL-8 AL-8 AL-8 AL-8 AL-8 SDO SDO

[27] (28] [29] [30] [01] [02] [03] [04] 105 106 [07] L08] [09] [10]
10 Apr.27 May.lO SDO Sbo SL-6 SL-8 SDO Shle} SL-8 SL-8

[11] [12] [13] [14] [15] [16] [17] (18] [19] [20] [21] [22] (23] [24]
11 May.11|May.24 [SPO SDO Spbo Spo

[25] [26] [27] [ 28] [29] [30] [31] [01] [02] (03] [04] [05] [06] [07]
12 May.25Jun.07 |SPO Sbo H-8 SDo SDo

[08] [09] [10] [11] [12] [13] [14] [15] [16] [17] [18] [19] [20] [21]
13 Jun.08 Jun.21 [SPO Sbo Sbo SDo

[22] [23] [24] [25] [26] [27] [28] [29] [30] [01] [02] (03] [04] [05]
14 Jun.22 Jul.o5 [SPO Sbo SDo SDo X

[06] [07] [08] [09] [10] [11] [12] [13] [14] [15] [16] [17] [18] [19]
15Jul.06 Jul.19 |SPO Sbo SDo SDo

[20] [21] [22] [23] [24] [25] [26] [27] [28] [29] [30] [31] [01] [02]
16 {Jul.20 |Aug.02 [SPO Sbo Sbo SDO

PS Form 3972, November 2017 (Page 1 of 2) PSN 7530-02-000-9137




Employee's Name
WORKER, HARD

Note: The Eagan DDE System (via D385) provides employees' entered on
duty date, work hours in the last 26 pay periods, and current leave balances,

including FMLA and Sick Leave for Dependent Care.

Pay Period Week 1 Week 2
NoJ From To Sat Sun Mon Tue Wed Thur Fri Sat Sun Mon Tue Wed Thur Fri
[03] [04] [05] L06] Lo7] Lo8] [09] [10] [11] [12] [13] [14] [15] [16]
17 JAug.03 Aug.16 |3°° spo spo spo
[17] L18] [19] [20] [21] [22] [23] [24] [25] 26 27 [28] (29 (30|
18 jAug.17 JAug.30 |3°° Sbo spo spo
[31] [o1] [02] (03] [04] [05] [06] [o7] Los] [09] [10] [11] [12] [13]
19 )Aug.31 [Sep.13 |°P° Sbo H- spo spo
[14] [15] [16] [17] (18] [19] [20] [21] [22] [23] [24] [25] [26] [27]
20 Sep.14 [Sep.27 |37° Sbo spo spo
[28] [29] [30] [o1] [02] [o3] [04] [05] L06] [o7] Log] [09] [10] [11]
21/Sep.28 Oct.11 |5° sbo spo spo
[12] [13] [14] [15] [16] [17] [18] [19] [20] [21] [22] [23] [24] [25]
22/0ct.12 Oct.25 |5° Do H- spo spo
[26] [27] [28] [29] [30] [31] [o1] [02] (03] [04] [05] [06] [07] (o8]
23 0ct.26 [Nov.08 |SP° sbo SDO spo
Lo9] [10] [11] [12] [13] [14] [15] [16] [17] (18] [19] [20] [21] [22]
24 Nov.09 Nov.22 |3°° Sbo H- spo sDo
[23] [24] [25] [26] [27] (28] [29] (30| Lo [02] (03] [04] [o5] Los|
25 |Nov.23 Pec.06 |5° sbo H- spo spo
[07] L08] [09] [10] [11] [12] [13] [14] [15] [16] [17] (18] [19] [20]
26 Dec.07 Dec.20 |3P° Sbo ) sDo
[21] [22] [23] [24] [25] [26] [27] [28] [29] [30] [31] [o1] [02] (03]
01 Pec.21 Jan.03 |3°° Sbo H- spo ) us
Attendance Related Actions & Dates (See Instructions) Reviewing Supervisor's Comments, Signature & Date
Jan.
Feb.
March
April
May
June
July
Aug.
Sept.
Oct.
Nov.
Dec.

PS Form 3972, November 2017 (Page 2 of 2) PSN 7530-02-000-9137



Attendance

Date: MAY 23, 2020 Time: 8:00 AM

Employee: HARD WORKER

EIN:_00000000

Union Rep:_BAD ASS

MGMT Rep:_BIG DUMMY

Other Attendees: NONE

Question #1

Do you understand that this is an investigative interview and the answers you give will
help determine what action, if any, will be taken, up to and including removal from the Postal
Service as per Section 665.6 of the Employee and Labor Relations Manual, also known as the
ELM?

665.6 Disciplinary Action

Postal officials may take appropriate disciplinary measures to correct violations of
the regulations referred to in 665

Answer #1
| WANT TO SPEAK WITH MY STEWARD BEFORE THIS GOES ANY FURTHER.
BIG DUMMY: YOU CAN SPEAK TO YOUR STEWARD AFTER WE ARE DONE HERE!

Question #2
Are you aware that you are required to cooperate in a postal investigation, per Section
665.3 of the ELM?

665.3 Cooperation in Investigations

Ppg. 1




Attendance

Employees must cooperate in any postal investigation, including Office of Inspector
General investigations.

Answer #2

Question #3
Are you aware that you are required to uphold the policies and regulations of the Postal
Service, per Section 665.11 of the ELM?

665.11 Loyalty

Employees are expected to be loyal to the United States government and uphold the
policies and regulations of the Postal Service.

Answer #3

Question #4
Are you aware that you are expected to discharge your duties conscientiously and
effectively, per Section 665.13 of the ELM?

665.13 Discharge of Duties

Employees are expected to discharge their assigned duties conscientiously and
effectively.

Answer #4

BIG DUMMY: | ASK THE QUESTIONS. YOU ANSWER THE QUESTIONS. THAT'S HOW THIS

=2
©)
X
x
@

BIG DUMMY: THIS IS MY INTERVIEW. 'M NOT ANSWERING QUESTIONS AND YOU ARE
BEING DISRUPTIVE TO MY INTERVIEW.




Attendance

Question #5

Are you aware that you are expected to obey the instructions of your Supervisors, per
Section 665.15 of the ELM as well as Section 112.21 of the M-41 Handbook, which is the City
Delivery Carrier Duties and Responsibilities?

ELM - 665.15 Obedience to Orders

Employees must obey the instructions of their supervisors. If an employee has
reason to question the propriety of a supervisor’s order, the individual must
nevertheless carry out the order and may immediately file a protest in writing to the
official in charge of the installation or may appeal through official channels

M-41 - 112.21 Obey the instructions of your manager.

Answer #5

BIG DUMMY: | AM ASKING THE QUESTIONS.

BIG DUMMY: YOU ARE HERE BECAUSE | ALLOWED YOU TO BE HERE. YOU ARE TO SIT
THERE, KEEP YOUR MOUTH CLOSED AND TAKE NOTES.

BIG DUMMY: | WON'T TELL YOU AGAIN, SHUT YOUR MOUTH!

Question #6
Are you aware that an unscheduled absence, as defined by Section 511.41 of the ELM,
is defined as any absence from work that is not requested and approved in advance?

511.4 Unscheduled Absence

511.41 Definition

Unscheduled absences are any absences from work that are not requested and
approved in advance.

Answer #6




Attendance

Question #7

Are you aware that you are to maintain your assigned schedule and make every effort to
avoid unscheduled absences, per Section 511.43 of the ELM, as well as report for work
promptly as scheduled, per Section 112.22 of the M-417?

ELM - 511.43 Employee Responsibilities

Employees are expected to maintain their assigned schedule and must make every
effort to avoid unscheduled absences. In addition, employees must provide
acceptable evidence for absences when required.

M-41 - 112.22 - Report for work promptly as scheduled.

Answer #7

Question #8
Are you aware you are expected to be regular in attendance, per Section 665.41 of the

ELM?

665.41 Requirement of Regular Attendance

Employees are required to be regular in attendance. Failure to be regular in
attendance may result in disciplinary action, including removal from the Postal
Service.

Answer #8

BIG DUMMY: YA, YOU NEED TO CALM YOURSELF DOWN RIGHT NOW!




Attendance

BIG DUMMY: THAT'S IT! 'VE ALREADY WARNED YOU! GET THE HELL OUTTA MY
OFFICE!

—

BIG DUMMY: THAT’S FINE BUT DON'T TALK ANYMORE.

Question #9
A review of you recent attendance record has revealed various deficiencies and
inconsistencies, and | would like to address the same with you at this time.

Date Amount Leave Type Scheduled or
(Hours/Units) Unscheduled
1/21/2020 8 SL USL
5/2/2020 8 SL USL
5/3/2020 8 SL USL
5/4/2020 8 SL USL
5/5/2020 8 SL USL

Having reviewed these absences with you, do you understand why | would consider your recent
attendance record deficient and inconsistent?

Answer #9

BIG DUMMY: JUST ANSWER THE QUESTIONS!

Question #10
Having reviewed these absences with you, would you consider your recent attendance
record acceptable?

Answer #10

| JUST ANSWERED THIS QUESTION. MY ATTENDANCE IS ACCEPTABLE!
Question #11
Can you explain to me in your own words the reasons for the deficiencies and

inconsistencies in your attendance record for each of the dates that are listed above? (Each
date must be answered for separate)

Answer #11

pg. 5




Attendance

Question #12
Can you explain to me in your own words what you feel you would need to do to correct
these deficiencies and inconsistencies in the future?

Answer #12

BIG DUMMY: | DON'T ANSWER YOUR QUESTIONS!

Question #13
Has your attendance previously been addressed with you by a Manager or Supervisor,
and on any of those occasions was a Union Steward present?

Answer #13

BIG DUMMY: HE HAS HAD HIS ATTENDANCE PREVIOUSLY ADDRESSED. HE HAD A
LETTER OF WARNING FOR ATTENDANCE FOR ATTENDANCE NOT TOO LONG AGO.
THAT'S WHY HE IS GONNA GET A SUSPENSION THIS TIME.

BIG DUMMY: I'M NOT ANSWERING YOUR QUESTIONS!

Question #14
Are you aware of the Employee Assistance Program (EAP)?

Answer #14
YES

Question #15
Would you like information for EAP?

Employee Assistance Program (EAP)
Local Number
www.EAP4YOU.com

Answer #15




Attendance

Question #16
Is there anything else you would like to add, or feel | should know at this point?

Answer #16

BIG DUMMY: IT MEANS REGULAR.

BIG DUMMY: NO! IT MEANS THAT HE IS SUPPOSED TO BE HERE WHEN HE IS
SCHEDULED.

BIG DUMMY: WE ARE DONE HERE! GET OUT OF MY OFFICE AND GET BACK TO WORK!

pg. 7




UNITEDSTATES
P POSTAL SERVICE

January 27, 2020

SUBJECT: Letter of Warning

In accordance with Article 16, section 3, of the Collective Bargaining Agreement, this official Letter of
Warning is being issued to you for the following reason:

CHARGE: FAILURE TO BE IN REGULAR ATTENDANCE

A review of your attendance record from December 28, 2019 to January 22, 2020, indicates that you have
been absent from your official duties on the dates listed below. This record reveals a lack of
dependability in maintaining your work schedule.

DATE NUMBER OF HOURS TYPE OF LEAVE
12/28/2019 8 Sick Leave
01/015/2020 8 Sick Leave
01/21-22/2020 16 Sick Leave

On January 27, 2020 you were given an investigative interview, affording you an opportunity to respond
to you actions. During the interview you failed to justify your failure to be regular in attendance.
Therefore you are charged as stated above.

Your actions, as described above, are in violation of the following sections of the Employee & Labor
Relations Manual (ELM):

665.41 Requirement of Regular Attendance
Employees are required to be regular in attendance. Failure to be regular in attendance may result in
disciplinary action, including removal from the Postal Service.

511.43 Employee Responsibilities

Employees are expected to maintain their assigned schedule and must make every effort to avoid
unscheduled absences. In addition, employees must provide acceptable evidence for absences when
required.

This action is taken to impress on you the importance of being in regular attendance and to correct your
work deficiencies and demonstrate adherence to postal regulations. Failure to meet the above stated or
other legitimate work expectations may result in further discipline action, up to and including
removal/discharge from the Postal Service.

You have the right to file a grievance under the Grievance/Arbitration procedure set forth in Article 15,
Section 2 of the National Agreement within fourteen (14) days of your receipt of this notice



Benediot Arnold
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INFORMAL STEP A RESOLUTION FORM

GRIEVANT NAME: HARD WORKER

GRIEVANCE NUMBER: 00176-2020

STATION/POST OFFICE: = ANYTOWN / USA

DATE OF DECISION: FEBRUARY 19, 2020

The issue of this grievance pertains to:

1. DID MANAGEMENT VIOLATE ARTICLE 16 OF THE COLLECTIVE BARGAINING AGREEMENT
WHEN THEY ISSUED THE GRIEVANT, HARD WORKER, A LETTER OF WARNING ALLEGING
“FAILURE TO BE IN REGULAR ATTENDANCE” DATED JANUARY 27, 2020 ON FEBRUARY 11,
20207 IF SO, WHAT IS THE APPROPRIATE REMEDY?

As a result of an Informal Step A meeting of the Dispute Resolution Process we the parties agree
to the following resolution of this grievance:

1. MANAGEMENT WILL IMMEDIATELY RESCIND AND REMOVE THIS LETTER OF WARNING
FROM ALL SYSTEMS, DATABASES, FILES AND RECORDS.

2. MANAGEMENT WILL NOT RELY UPON THE LETTER OF WARNING IN ANY FUTURE
DISCIPLINARY ACTION.

Bad Ass Beredict Arnold

NALC REPRESENTATIVE USPS REPRESENTATIVE
BAD ASS BENEDICT ARNOLD

Page 1 of 1



Page 10-12 NALC-USPS Joint Contract Administration Manual-March 202

Honoring Advance Commitments For Annual Leave. Article 10.4.D
requires management to honor annual leave approved in advance, in
nearly all circumstances.

Emergency Annual Leave. In an emergency, a carrier need not obtain
advance approval for leave, but must notify management as soon as
possible about the emergency and the expected duration of the absence.
The carrier must submit PS Form 3971 and explain the reason for the
absence to the supervisor as soon as possible (ELM Section 512.411-12).

10.5 Section 5. Sick Leave

The Employer agrees to continue the administration of the present sick
leave program, which shall include the following specific items:

A. Credit employees with sick leave as earned.

B. Charge to annual leave or leave without pay (at employee’s
option) approved absence for which employee has insufficient
sick leave.

C. Employee becoming ill while on annual leave may have leave
charged to sick leave upon request.

D. For periods of absence of three (3) days or less, a supervisor may
accept an employee’s certification as reason for an absence.

Sick Leave. Article 10.5 provides for the continuation of the sick leave
program, whose detailed regulations are contained in ELM Section

513. Section 513.1 defines sick leave as leave which “insures employ-
ees against loss of pay if they are incapacitated for the performance of
duties because of illness, injury, pregnancy and confinement, and medi-
cal (including dental or optical) examination or treatment.”

Sick Leave Accrual. Full-time and part-time employees accrue sick
leave as shown in ELM Section 513.21:

513.21 Accrual Chart

Employee Category Time Accrued
a. Full-time employees 4 hours for each full biweekly pay period—i.e., 13
days (104 hours) per 26-period leave year.
b. Part-time employees 1 hour for each unit of 20 hours in pay status
up to 104 hours (13 days) per 26-period leave
year.

Sick leave is credited at the end of each pay period and can accumu-
late without any limitation of yearly carryover amounts (ELM Section
513.221).



NALC-USPS Joint Contract Administration Manual-March 2022 Page 16-1

ARTICLE 16 DISCIPLINE PROCEDURE

16.1 Section 1. Principles

In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive. No
employee may be disciplined or discharged except for just cause such
as, but not limited to, insubordination, pilferage, intoxication (drugs or
alcohol), incompetence, failure to perform work as requested, violation
of the terms of this Agreement, or failure to observe safety rules and
regulations. Any such discipline or discharge shall be subject to the
grievance-arbitration procedure provided for in this Agreement, which
could result in reinstatement and restitution, including back pay.

Just Cause Principle

The principle that any discipline must be for “just cause” establishes a
standard that must apply to any discipline or discharge of an employee.
Simply put, the just cause provision requires a fair and provable justifi-
cation for discipline.

Just cause is a term of art created by labor arbitrators. It has no precise
definition. It contains no rigid rules that apply in the same way in each
case of discipline or discharge. However, arbitrators frequently divide
the question of just cause into six sub-questions and often apply the fol-
lowing criteria to determine whether the action was for just cause. These
criteria are the basic considerations that the supervisor must use before
initiating disciplinary action.

o Is there arule? If so, was the employee aware of the rule? Was the
employee forewarned of the disciplinary consequences for failure
to follow the rule? It is not enough to say, “Well, everybody knows
that rule,” or “We posted that rule ten years ago.” You may have
to prove that the employee should have known of the rule. Certain
standards of conduct are normally expected in the industrial environ-
ment and it is assumed by arbitrators that employees should be aware
of these standards. For example, an employee charged with intoxica-
tion on duty, fighting on duty, pilferage, sabotage, insubordination,
etc., may be generally assumed to have understood that these offens-
es are neither condoned nor acceptable, even though management
may not have issued specific regulations to that effect.

e Is the rule a reasonable rule? Management must make sure rules
are reasonable, based on the overall objective of safe and efficient
work performance. Management’s rules should be reasonably
related to business efficiency, safe operation of our business, and the
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enforcement is a critical factor. Consistently overlooking employee
infractions and then disciplining without warning is improper. If
employees are consistently allowed to smoke in areas designated as
No Smoking areas, it is not appropriate suddenly to start disciplining
them for this violation. In such cases, management loses its right to
discipline for that infraction, in effect, unless it first puts employ-
ees (and the unions) on notice of its intent to enforce that regulation
again. Singling out employees for discipline is usually improper. If
several similarly situated employees commit an offense, it would not
be equitable to discipline only one.

* Was a thorough investigation completed? Before administering
the discipline, management must make an investigation to deter-
mine whether the employee committed the offense. Management
must ensure that its investigation is thorough and objective. This is
the employee’s day in court privilege. Employees have the right to
know with reasonable detail what the charges are and to be given a
reasonable opportunity to defend themselves before the discipline is
initiated.

* Was the severity of the discipline reasonably related to the
infraction itself and in line with that usually administered, as
well as to the seriousness of the employee’s past record? The fol-
lowing is an example of what arbitrators may consider an inequitable
discipline: If an installation consistently issues five-day suspensions
for a particular offense, it would be extremely difficult to justify why
an employee with a past record similar to that of other disciplined
employees was issued a 30-day suspension for the same offense.
There is no precise definition of what establishes a good, fair, or bad
record. Reasonable judgment must be used. An employee’s record
of previous offenses may never be used to establish guilt in a case
you presently have under consideration, but it may be used to deter-
mine the appropriate disciplinary penalty.

e Was the disciplinary action taken in a timely manner?
Disciplinary actions should be taken as promptly as possible after the
offense has been committed.

Corrective Rather than Punitive

The requirement that discipline be corrective rather than punitive is an
essential element of the just cause principle. In short, it means that for
most offenses management must issue discipline in a progressive fash-
ion, issuing lesser discipline (e.g., a letter of warning) for a first offense
and a pattern of increasingly severe discipline for succeeding offenses
(e.g., short suspension, long suspension, discharge). The basis of this
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Just cause for the discipline of City Carrier Assistant (CCAS) is addressed
in Appendix B, 3. Other Provisions, Section E — Article 16 of the 2019
National Agreement. This section is reprinted on page 16-12 of the JCAM.

Unadjudicated Discipline. The parties agree that arbitrators may not
consider unadjudicated discipline cited in a disciplinary notice when
determining the propriety of that disciplinary notice. When removal cases
are scheduled for a hearing before the underlying discipline has been
adjudicated, an arbitrator may grant a continuance of a hearing on the
removal case pending resolution of the unadjudicated discipline (National
Avrbitrator Snow, E94N-4E-D 96075418, April 19, 1999, C-19372).

Examples of Behavior. Article 16.1 states several examples of mis-
conduct which may constitute just cause for discipline. Some managers
have mistakenly believed that because these behaviors are specifically
listed in the contract, any discipline of employees for such behaviors

is automatically for just cause. The parties agree these behaviors are
intended as examples only. Management must still meet the requisite
burden of proof, e.g. prove that the behavior took place, that it was
intentional, that the degree of discipline imposed was corrective rather
than punitive, and so forth. Principles of just cause apply to these spe-
cific examples of misconduct as well as to any other conduct for which
management issues discipline.

Remedies. The last sentence of Article 16.1 establishes the principle that
discipline may be overturned in the grievance/arbitration procedure and
that remedies may be provided to the aggrieved employee—*“reinstatement
and restitution, including back pay.” If union and management represen-
tatives settle a discipline grievance, the extent of remedies for improper
discipline is determined as part of the settlement. If a case is pursued to
arbitration, the arbitrator states the remedy in the award.

Back Pay. The regulations concerning back pay are found in the ELM
Section 436. The parties agree that, while all grievance settlements or
arbitration awards providing for a monetary remedy should be promptly
paid, the following Memorandum of Understanding applies only to those
back pay claims covered by the ELM Section 436.

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
AND THE
NATIONAL ASSOCIATION OF LETTER CARRIERS, AFL-CIO

Re: Article 15—ELM 436—Back Pay

The following applies solely to back pay claims covered by Section 436 of the
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Documents in Support of Claim. An employee not paid within sixty (60) days of sub-
mission of the required documentation will receive an advance, if requested by the
employee, equivalent to seventy (70) percent of the approved adjustment. If a disagree-
ment exists over the amount due, the advance will be set at seventy (70) percent of the
sum not in dispute.

(The preceding Memorandum of Understanding, Article 15 - ELM 436 - Back Pay,
applies to NALC City Carrier Assistant Employees.)

The following Memorandum of Understanding provides that where an
arbitration award specifies that an employee is entitled to back pay in
a case involving disciplinary suspension or removal, the Postal Service
must pay interest on the back pay at the Federal Judgment Rate.

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE AND
THE JOINT BARGAINING COMMITTEE
(American Postal Workers Union, AFL-CIO, and
National Association of Letter Carriers, AFL-CIO)

Re: Interest on Back Pay

Where an arbitration award specifies that an employee is entitled to back pay in a case
involving disciplinary suspension or removal, the Employer shall pay interest on such
back pay at the Federal Judgment Rate. This shall apply to cases heard in arbitration
after the effective date of the 1990 Agreement.

(The preceding Memorandum of Understanding, Interest on Back Pay, applies to
NALC City Carrier Assistant Employees.)

16.2 | Section 2. Discussion

For minor offenses by an employee, management has a responsibility to
discuss such matters with the employee. Discussions of this type shall be
held in private between the employee and the supervisor. Such discussions
are not considered discipline and are not grievable. Following such discus-
sions, there is no prohibition against the supervisor and/or the employee
making a personal notation of the date and subject matter for their own
personal record(s). However, no notation or other information pertaining
to such discussion shall be included in the employee’s personnel folder.
While such discussions may not be cited as an element of prior adverse
record in any subsequent disciplinary action against an employee, they
may be, where relevant and timely, relied upon to establish that employees
have been made aware of their obligations and responsibilities.

Although included in Article 16, a “discussion” is non-disciplinary and
thus is not grievable. Discussions are conducted in private between a
supervisor and an employee.

Both the supervisor and the employee may keep a record of the discus-
cinn far nercnnal 1ice Hnwever thege are nnt tn he enngidered nfficial
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Discussions cannot be cited as elements of an employee’s past record in
any future disciplinary action. Discussions may be used (when they are
relevant and timely) only to establish that an employee has been made
aware of some particular obligation or responsibility.

16.3 Section 3. Letter of Warning

A letter of warning is a disciplinary notice in writing, identified as an
official disciplinary letter of warning, which shall include an explana-
tion of a deficiency or misconduct to be corrected.

Letters of warning are official discipline and should be treated seri-
ously. They may be cited as elements of prior discipline in subsequent
disciplinary actions subject to the two year restriction discussed in
Article 16.10. Arbitrator Fasser held in NB-E 5724, February 23, 1977
(C-02968), that a letter of warning which fails to advise the recipient of
grievance appeal rights is procedurally deficient.

16.4 Section 4. Suspensions of 14 Days or Less

In the case of discipline involving suspensions of fourteen (14) days
or less, the employee against whom disciplinary action is sought to be
initiated shall be served with a written notice of the charges against the
employee and shall be further informed that he/she will be suspended.
A suspended employee will remain on duty during the term of the sus-
pension with no loss of pay. These disciplinary actions shall, however,
be considered to be of the same degree of seriousness and satisfy the
same corrective steps in the pattern of progressive discipline as the
time-off suspensions. Such suspensions are equivalent to time-off sus-
pensions and may be cited as elements of past discipline in subsequent
discipline in accordance with Article 16.10.

Employees issued discipline involving suspensions of fourteen days or
less will remain on duty during the term of the suspension with no loss
of pay. These disciplinary actions are of the same degree of seriousness
and satisfy the same requirements to be corrective progressive discipline
as time-off suspensions. Such suspensions are equivalent to time-off
suspensions and may be cited as elements of past record in subsequent
discipline in accordance with Article 16.10.

Suspensions issued under the provisions of Article 16.4 must advise the
recipient of grievance appeal rights.

The Postal Service has agreed that letters of warning must be used
instead of suspensions of less than five work (not calendar) days. If sus-
pensions of five days or more are reduced unilaterally, it must be to a let-
ter of warning rather than to a suspension of four days or less. The only
excention is in cases where a susnension of less than five davs is the
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16.5 Section 5. Suspensions of More Than 14 Days or Discharge

In the case of suspensions of more than fourteen (14) days, or of dis-
charge, any employee shall, unless otherwise provided herein, be entitled
to an advance written notice of the charges against him/her and shall
remain either on the job or on the clock at the option of the Employer
for a period of thirty (30) days. Thereafter, the employee shall remain on
the rolls (non-pay status) until disposition of the case has been had either
by settlement with the Union or through exhaustion of the grievance-
arbitration procedure. A preference eligible who chooses to appeal a sus-
pension of more than fourteen (14) days or his/her discharge to the Merit
Systems Protection Board (MSPB) rather than through the grievance-
arbitration procedure shall remain on the rolls (non-pay status) until dis-
position of the case has been had either by settlement or through exhaus-
tion of his/her MSPB appeal. When there is reasonable cause to believe
an employee is guilty of a crime for which a sentence of imprisonment
can be imposed, the Employer is not required to give the employee the
full thirty (30) days advance written notice in a discharge action, but
shall give such lesser number of days advance written notice as under
the circumstances is reasonable and can be justified. The employee is
immediately removed from a pay status at the end of the notice period.

Letter carriers must be given thirty days advance written notice prior to serv-
ing a suspension of more than fourteen days or discharge. During the notice

period they must remain either on the job or on the clock at the option of the

Postal Service. The only exceptions are for crime or emergency situations as
provided for in Article 16.6 and 16.7.

Removals are also subject to the Dispute Resolution Process
Memorandum which provides in part:

Removal actions, subject to the thirty (30) day notification period in
Article 16.5 of the National Agreement, will be deferred until after
the Step B decision has been rendered, or fourteen (14) days after the
appeal is received at Step B, whichever comes first, except for those
removals involving allegations of crime, violence, or intoxication or
cases where retaining the employee on duty may result in damage to
postal property, loss of mails, or funds, or where the employee may
be injurious to self or others, pursuant to Article 16.6 and 16.7.

Thus, when an Article 16.5 removal action is deferred, the employee
remains either on the job or on the clock until after the Step B decision
has been rendered, or fourteen days after the appeal is received at Step
B, whichever comes first. This is true even if it results in the employee
remaining on the job or on the clock for longer than the thirty days pro-
vided for in Article 16.5.

This same deferral rule applies to CCAs as shown in Appendix B, 3. Other

DvrAvricinne Cantinn T Avhinla 12 Nicrinlina Dranndiira WaAwinviar thie
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16.6.A Section 6. Indefinite Suspensions—Crime Situation

A. The Employer may indefinitely suspend an employee in
those cases where the Employer has reasonable cause to believe an
employee is guilty of a crime for which a sentence of imprisonment
can be imposed. In such cases, the Employer is not required to give
the employee the full thirty (30) days advance notice of indefinite sus-
pension, but shall give such lesser number of days of advance written
notice as under the circumstances is reasonable and can be justified.
The employee is immediately removed from a pay status at the end of
the notice period.

16.6.B B. The just cause of an indefinite suspension is grievable. The
arbitrator shall have the authority to reinstate and make the employee
whole for the entire period of the indefinite suspension.

16.6.C C. If after further investigation or after resolution of the criminal
charges against the employee, the Employer determines to return the
employee to a pay status, the employee shall be entitled to back pay for
the period that the indefinite suspension exceeded seventy (70) days, if
the employee was otherwise available for duty, and without prejudice
to any grievance filed under B above.

16.6.D D. The Employer may take action to discharge an employee dur-
ing the period of an indefinite suspension whether or not the criminal
charges have been resolved, and whether or not such charges have
been resolved in favor of the employee. Such action must be for just
cause, and is subject to the requirements of Section 5 of this Article.

Avrticle 16.6, which deals with indefinite suspensions in crime situations,
provides the following:

* The full thirty-day notice is not required in such cases. (See also
Article 16.5.)

» Just cause of an indefinite suspension is grievable. An arbitrator
has the authority to reinstate and make whole. In NC-NAT 8580,
September 29, 1978 (C-03216), National Arbitrator Garrett wrote
that an indefinite suspension is:

reviewable in arbitration to the same extent as any other suspen-
sion to determine whether ‘just cause’ for the disciplinary action
has been shown. Such a review in arbitration necessarily involves
considering at least (a) the presence or absence of ‘reasonable
cause’ to believe the employee guilty of the crime alleged, and (b)
whether such a relationship exists between the alleged crime and
the employee’s job in the USPS to warrant suspension.

» If'the Postal Service returns an employee who was on an indefinite
suspension to duty, the employee is automatically entitled to back
pay for all but the first seventy days of pay. The indefinite suspen-



Page 16-8 NALC-USPS Joint Contract Administration Manual-March 202

* During an indefinite suspension, the Employer can take final action
to remove the employee. Such removals must be for just cause and
are subject to Article 16.5, like any other removal.

16.7 Section 7. Emergency Procedure

An employee may be immediately placed on an off-duty status (with-
out pay) by the Employer, but remain on the rolls where the allegation
involves intoxication (use of drugs or alcohol), pilferage, or failure to
observe safety rules and regulations, or in cases where retaining the
employee on duty may result in damage to U.S. Postal Service prop-
erty, loss of mail or funds, or where the employee may be injurious to
self or others. The employee shall remain on the rolls (non-pay status)
until disposition of the case has been had. If it is proposed to suspend
such an employee for more than thirty (30) days or discharge the
employee, the emergency action taken under this Section may be made
the subject of a separate grievance.

The purpose of Article 16.7 is to allow the Postal Service to act
immediately to place an employee in an off-duty status in the specified
emergency situations.

Written Notice. Management is not required to provide advance writ-
ten notice prior to taking such emergency action. However, an employee
placed on emergency off-duty status is entitled to written charges within
a reasonable period of time. In H4N-3U-C 58637, August 3, 1990
(C-10146), National Arbitrator Mittenthal wrote as follows:

The fact that no “advance written notice” is required does not mean
that Management has no notice obligation whatever. The employee
suspended pursuant to Section 7 has the right to grieve his suspen-
sion. He cannot effectively grieve unless he is formally made aware
of the charge against him, the reason why Management has invoked
Section 7. He surely is entitled to such notice within a reasonable
period of time following the date of his displacement. To deny him
such notice is to deny him his right under the grievance procedure to
mount a credible challenge against Management’s action.

What Test Must Management Satisfy? Usually employees are placed
on emergency non-duty status for alleged misconduct. However, the
provisions of this section are broad enough to allow management to
invoke the emergency procedures in situations that do not involve mis-
conduct, such as if an employee does not recognize that he or she is
having an adverse reaction to medication. The test that management
must satisfy to justify actions taken under Article 16.7 depends upon
the nature of the emergency. In H4N-3U-C 58637, August 3, 1990
(C-10146). National Arbitrator Mittenthal wrote as follows:
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“just cause” test. To quote from Section 1, “No employee may be
disciplined...except for just cause.” If, on the other hand, that action
IS not prompted by misconduct and hence is not discipline, the “just
cause” standard is not applicable. Management then need only show
“reasonable cause” (or “reasonable belief”) a test which is easier to
satisfy.

One important caveat should be noted. “Just cause” is not an abso-
lute concept. Its impact, from the standpoint of the degree of proof
required in a given case, can be somewhat elastic. For instance, arbi-
trators ordinarily use a “preponderance of the evidence” rule or some
similar standard in deciding fact questions in a discipline dispute.
Sometimes, however, a higher degree of proof is required where the
alleged misconduct includes an element of moral turpitude or crimi-
nal intent. The point is that “just cause” can be calibrated differently
on the basis of the nature of the alleged misconduct.

The same Article 16.7 provisions that apply to career letter carriers apply
to CCAs as shown in Appendix B, 3. Other Provisions, Section E. Article
16 — Discipline Procedure.

Separate Grievances. If, subsequent to an emergency suspension,
management suspends the employee for more than thirty (30) days or
discharges the employee, the emergency action taken under this section
should be grieved separately from the later disciplinary action.

16.8 Section 8. Review of Discipline

In no case may a supervisor impose suspension or discharge upon an
employee unless the proposed disciplinary action by the supervisor has
first been reviewed and concurred in by the installation head or designee.

In post offices of twenty (20) or less employees, or where there is no
higher level supervisor than the supervisor who proposes to initiate
suspension or discharge, the proposed disciplinary action shall first be
reviewed and concurred in by a higher authority outside such installa-
tion or post office before any proposed disciplinary action is taken.

Concurrence is a specific contract requirement to the issuance of a sus-
pension or a discharge. It is normally the responsibility of the immedi-
ate supervisor to initiate disciplinary action. Before a suspension or
removal may be imposed, however, the discipline must be reviewed and
concurred with by a manager who is a higher level than the initiating, or
issuing, supervisor. This act of review and concurrence must take place
prior to the issuance of the discipline. While there is no contractual
requirement that there be a written record of concurrence, management

chAanilld ha Aranarvrad A idAantifs tha manannr wwihAa ~rAanAniread wnith A Aie
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For additional information on the Review of Discipline section, see National
Arbitration Eischen, E95R-4E-D-01027978, December 3, 2002,

C-23828. (Note that this isa NRLCA case. The NRLCA’s Review of
Discipline is in their Article 16.6 and requires written concurrence.)

16.9 Section 9. Veterans’ Preference

A preference eligible is not hereunder deprived of whatever rights
of appeal are applicable under the Veterans’ Preference Act. If the
employee appeals under the Veterans’ Preference Act, however, the
time limits for appeal to arbitration and the normal contractual arbi-
tration scheduling procedures are not to be delayed as a consequence
of that appeal; if there is an MSPB appeal pending as of the date the
arbitration is scheduled by the parties, the grievant waives access to the
grievance-arbitration procedure beyond Step B.

MSPB Dual Filings. The Veterans’ Preference Act guarantees prefer-
ence eligible employees certain special rights concerning their job secu-
rity. (Federal law defines a preference eligible veteran at Title 5 United
States Code Section 2108; see EL-312, Section 483). A preference
eligible employee may file both a grievance and an MSPB appeal on a
removal or suspension of more than fourteen days. However, Article
16.9 provides that an employee who exercises appeal rights under the
Veterans’ Preference Act waives access to arbitration when they have
an MSPB appeal pending as of the date the grievance is scheduled for
arbitration by the parties. The date of the arbitration scheduling letter is
considered “the date the arbitration is scheduled by the parties” for the
purposes of Article 16.9.

This language has been modified to reflect the parties’ agreement that
an employee should receive a hearing on the merits of an adverse action.
It supercedes the 1988 Memorandum of Understanding on Article 16.9.
While a preference eligible city letter carrier may appeal certain adverse
actions to the MSPB, as well as file a grievance on the same action, the
employee is not entitled to a hearing on the merits in both forums. This
provision is designed to prevent the Postal Service from having to defend
the same adverse action in an MSPB hearing as well as in an arbitration
hearing. If a city letter carrier has an MSPB appeal pending on or after
the date the arbitration scheduling letter is dated, the employee waives
the right to arbitration.

The parties agree that the union will be permitted to reactivate an
employee’s previously waived right to an arbitration hearing if that
employee’s appeal to the MSPB did not result in a decision on the merits
of the adverse action, or the employee withdraws the MSPB appeal prior
to a decision on the merits beina made. It is understood that this aaree-
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16.10

backpay liability should include the period between the time the right to
arbitration was waived by the employee and the time the Union reacti-
vated the arbitration appeal.

EEO and EEO/MSPB Mixed Cases—Dual Filings. Article 16.9 does
not bar the arbitration of a grievance where a grievant has asserted the
same claim in an Equal Employment Opportunity (EEO) complaint.
Nor does it apply where a preference eligible grievant has appealed

the same matter through the EEOC and then to the MSPB under the
mixed case federal regulations (National Arbitrator Snow, D90ON-4D-D
95003945, April 24, 1997, C-16650).

Section 10. Employee Discipline Records

The records of a disciplinary action against an employee shall not be
considered in any subsequent disciplinary action if there has been no
disciplinary action initiated against the employee for a period of two
years.

Upon the employee’s written request, any disciplinary notice or deci-
sion letter will be removed from the employee’s official personnel
folder after two years if there has been no disciplinary action initiated
against the employee in that two-year period.

(Additional discipline procedure provisions regarding City Carrier
Assistant Employees are found in Appendix B.).

The purpose of Article 16.10 is to protect employees from having their
past records considered when they have shown over a two-year period that
they performed their job without incurring any further disciplinary action.

Additional information on the retention and disposal of discipline
records may be found in Handbook AS-353 (National Prearbitration,
Q94N-4Q-C-96044119, March 2, 2004, M-01511).

The Step 4 settlement H4N-5G-D 7167, January 5, 1989 (M-00889),
provides the following:

A notice of discipline which is subsequently fully rescinded, whether
by settlement, arbitration award, or independent management action,
shall be deemed not to have been “initiated” for purposes of Article
16, Section 10, and may not be cited or considered in any subsequent
disciplinary action.

Last Chance Agreements (LCA) are not records of disciplinary action.
LCAs are not covered by the provisions of Article 16.10. If an LCA
contains a reference to a disciplinary record that exceeds the limitation

in Article 16.10, the following instruction from Arbitrator Briggs in case
NoaQnNI_AN_N NN11A7AR Taninians 1R 2002 (C_220A1)\ ic tn ha fallnwiaAd-



Page 16-12 NALC-USPS Joint Contract Administration Manual-March 202

CCAs. Appendix B, 3. Other Provisions, Section E — Article 16 of the
2019 National Agreement addresses access to the grievance procedure
for separated or disciplined CCA:s.

APPENDIX B

Appendix B is the reprinting of Section I of the 2013 Das Award,
the creation of a new non-career employee category. Provisions of
the Das Award that were modified in the 2019 National Agreement
are indicated in bold. Those provisions that are reflected in another
part of the National Agreement or Joint Contract Administration
Manual are not reprinted herein.

3. OTHER PROVISIONS
E. Article 16 - Discipline Procedure

CCAs may be separated for lack of work at any time before the end
of their term. Separations for lack of work shall be by inverse relative
standing in the installation. Such separation of the CCA(s) with the
lowest relative standing is not grievable except where it is alleged that
the separation is pretextual. CCAs separated for lack of work before
the end of their term will be given preference for reappointment ahead
of other CCAs with less relative standing in the installation, provided
the need for hiring arises within 18 months of their separation.

CCAs may be disciplined or removed within the term of their appoint-
ment for just cause and any such discipline or removal will be subject
to the grievance arbitration procedure, provided that within the imme-
diately preceding six months, the employee has completed ninety (90)
work days, or has been employed for 120 calendar days (whichever
comes first) of their initial appointment. A CCA who has previously
satisfied the 90/120 day requirement either as a CCA or transitional
employee (with an appointment made after September 29, 2007), will
have access to the grievance procedure without regard to his/her length
of service as a CCA. Further, while in any such grievance the concept
of progressive discipline will not apply, discipline should be corrective
in nature, rather than punitive.

CCAs may be immediately placed in an off-duty status under the cir-
cumstances covered by Article 16.7. If the CCA completed the requi-
site period and has access to the grievance procedure pursuant to the
previous paragraph, the requirements regarding notice, justification
and the employee’s ability to protest such action are the same as that
for career employees under Article 16.7

In the case of removal for cause within the term of an appointment, a CCA
shall be entitled to advance written notice of the charges against him/her in
accordance with the provisions of Article 16 of the National Agreement.

Removal actions, subject to the thirty day notification period in Article
16.5 of the National Agreement, will be deferred until after the Step
B decision has been rendered, or fourteen days after the appeal is
received at Step B, whichever comes first, except for those removals
involving allegations of crime, violence or intoxication or cases where
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Discipline issued to a CCA may not be considered or cited in determin-
ing whether to issue discipline to the CCA employee after his or her con-
version to career status.
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ARTICLE 17 REPRESENTATION

17.1 Section 1. Stewards

Stewards may be designated for the purpose of investigating, present-
ing and adjusting grievances.

Contractual Authorization for Stewards. Although shop stewards are
union representatives and NALC officials chosen according to NALC
rules, stewards are also given important rights and responsibilities by
the National Labor Relations Act and by the National Agreement. The
contract authorizes stewards to represent carriers in the investigation,
presentation, and adjustment of grievances, and requires the employer

to cooperate with stewards in various ways as they accomplish their
grievance-handling jobs. The specific steward rights and responsibilities
set forth in Article 17.3 and 17.4 are supplemented in other parts of the
National Agreement, including:

* Article 6.C.4 (superseniority in layoff or reduction in force)
» Article 15 (grievance handling)

* Article 27 (employee claims)

* Article 31.3 (right to information)

» Article 41.3.H (right to use telephones)

17.2.A | Section 2. Appointment of Stewards

A. The Union will certify to the Employer in writing a steward
or stewards and alternates in accordance with the following general
guidelines. Where more than one steward is appointed, one shall be
designated chief steward. The selection and appointment of stewards
or chief stewards is the sole and exclusive function of the Union.
Stewards will be certified to represent employees in specific work
location(s) on their tour; provided no more than one steward may be
certified to represent employees in a particular work location(s). The
number of stewards certified shall not exceed, but may be less than, the
number provided by the formula hereinafter set forth.

Employees in the same craft per tour or station

Up to 49 1 steward

50 to 99 2 stewards
100 to 199 3 stewards
200 to 499 5 stewards
500 or more 5 stewards

plus additional
steward for each
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Steward Certification. Article 17.2.A obligates the NALC to certify
each steward and alternate to the employer in writing. Once certified,
the steward represents employees in a specific work location. The stew-
ard from Station A, for example, must investigate any grievance occur-
ring at his or her location, even the grievance of a carrier who is detailed
temporarily from Station B and whose grievance arose at Station A.
This is true even if the Station A steward must travel to interview the
grievant in Station B, as provided in Article 17.3 (Step 4, NC-C-8435,
October 6, 1977, M-00455).

CCAs can serve as union stewards. The provisions of Article 17 apply to
CCA:s.

17.2.B B. At an installation, the Union may designate in writing to the
Employer one Union representative actively employed at that instal-
lation to act as a steward to investigate, present and adjust a specific
grievance or to investigate a specific problem to determine whether to
file a grievance. The activities of such Union representative shall be in
lieu of a steward designated under the formula in Section 2.A and shall
be in accordance with Section 3. Payment, when applicable, shall be in
accordance with Section 4.

17.2.C C. To provide steward service to installations with twenty or less
craft employees where the Union has not certified a steward, a Union
representative certified to the Employer in writing and compensated by
the Union may perform the duties of a steward.

17.2.D D. At the option of the Union, representatives not on the
Employer’s payroll shall be entitled to perform the functions of a
steward or chief steward, provided such representatives are certified in
writing to the Employer at the area level and providing such represen-
tatives act in lieu of stewards designated under the provisions of 2.A or
2.B above.

Acting as Steward. Article 17.2 establishes four alternate ways indi-
viduals may be certified as stewards as circumstances warrant.

« Article 17.2.B The union may, on an exception basis, designate in
writing one union representative actively employed at that installa-
tion to act as a steward to investigate, present and adjust a specific
grievance or to investigate a specific issue to determine whether to
file a grievance. The designation must be in writing at the instal-
lation level and applies to the specific grievance or specific issue
only; the designation does not carry over. The individual designated
will act in lieu of a steward designated under the formula in Section
2.A and is paid in accordance with Section 4. For the purposes of
this section, full-time union officials are considered to be actively
emploved (Prearbitration Settlement, H94N-4H-C 96084996,
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« Article 17.2.C In offices with twenty or less total craft employees
which have no steward certified under Article 17.2.A, the union may
certify a representative who is compensated by the union.

» Article 17.2.D The union may certify a representative not on the
employer’s payroll to perform the functions of a steward or chief
steward. Such representatives must be certified in writing to the
appropriate Area office and will act in lieu of stewards designated
under the provisions of Article 17.2.A or Article 17.2.B.

Representatives certified by the union pursuant to Article 17.2.D
may be anyone who is not on the employer’s official time. This
would include, for example, employees from another installa-

tion (Prearbitration Settlement, HSN-2B-C 12054, May 26, 1982,
M-00233) and former employees (Step 4, H4C-1M-C 2986, April 29,
1987, M-00798).

17.2.E E. A steward may be designated to represent more than one
craft, or to act as a steward in a craft other than his/her own, whenever
the Union or Unions involved so agree, and notify the Employer in
writing. Any steward designations across craft lines must be in accor-
dance with the formula set forth in Section 2.A above.

17.3 Section 3. Rights of Stewards

When it is necessary for a steward to leave his/her work area to investi-
gate and adjust grievances or to investigate a specific problem to deter-
mine whether to file a grievance, the steward shall request permission
from the immediate supervisor and such request shall not be unreason-
ably denied.

In the event the duties require the steward leave the work area and
enter another area within the installation or post office, the steward
must also receive permission from the supervisor from the other area
he/she wishes to enter and such request shall not be unreasonably
denied.

The steward, chief steward or other Union representative properly
certified in accordance with Section 2 above may request and shall
obtain access through the appropriate supervisor to review the docu-
ments, files and other records necessary for processing a grievance or
determining if a grievance exists and shall have the right to interview
the aggrieved employee(s), supervisors and witnesses during working
hours. Such requests shall not be unreasonably denied.

While serving as a steward or chief steward, an employee may not be
involuntarily transferred to another tour, to another station or branch
of the particular post office or to another independent post office or
installation unless there is no job for which the employee is qualified
on such tour, or in such station or branch, or post office.

If an emplovee reauests a steward or Union representative to be pres-
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17.4 | Section 4. Payment of Stewards

The Employer will authorize payment only under the following condi-
tions:

Grievances—Informal and Formal Step A: The aggrieved and one
Union steward (only as permitted under the formula in Section
2.A) for time actually spent in grievance handling, including
investigation and meetings with the Employer. The Employer will
also compensate a steward for the time reasonably necessary to
write a grievance. In addition, the Employer will compensate any
witnesses for the time required to attend a Formal Step A meeting.

Meetings called by the Employer for information exchange and
other conditions designated by the Employer concerning contract
application.

Employer authorized payment as outlined above will be granted at the
applicable straight time rate, providing the time spent is a part of the
employee’s or steward’s (only as provided for under the formula in
Section 2.A) regular work day.

The Postal Service will compensate the Union’s primary Step B rep-
resentatives at their appropriate rate of pay on a no loss, no gain basis.
Activated back up Step B representatives will be compensated on the
same basis for time actually spent as Step B representatives.

Steward Rights. Article 17, Sections 3 and 4 establish several steward
rights:

» The right to investigate and adjust grievances and problems that may
become grievances;

» The right to paid time to conduct those activities;
» The right to obtain management information;
» Superseniority concerning being involuntarily transferred;

» An employee’s right to steward representation during an Inspection
Service interrogation.

Steward Rights—Activities Included. A steward may conduct a broad
range of activities related to the investigation and adjustment of griev-
ances and of problems that may become grievances. These activities
include the right to review relevant documents, files and records, as well
as interviewing a potential grievant, supervisors, and witnesses. Specific
settlements and arbitration decisions have established that a steward has
the right to do (among other things) the following:

« Complete grievance forms and write appeals on the clock (see
below);
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* Interview supervisors (Step 4, HTN-3Q-C 31599, May 20, 1991,
M-00988);

* Interview postal inspectors (Management Letter, N8-N-0224, March
10, 1981, M-00225);

» Review relevant documents (Step 4, H4N-3W-C 27743, May 1,
1987, M-00837);

* Review an employee’s Official Personnel Folder when relevant (Step
4, NC-E 2263, August 18, 1976, M-00104);

*  Write the union statement of corrections and additions to the Formal
Step A decision (Step 4, A8-S-0309, December 7, 1979, M-01145);

» Interview Office of Inspector General [OIG] Agents.

A steward has the right to conduct all such activities on the clock (see
below).

Right to Steward Time on the Clock. Although a steward must ask for
supervisory permission to leave his or her work area or enter another one
to pursue a grievance or potential grievance, management cannot unrea-
sonably deny requests for paid grievance-handling time.

Management may not determine in advance how much time a steward
reasonably needs to investigate a grievance (National Arbitrator Garrett,
MB-NAT-562/MB-NAT-936, January 19, 1977, C-00427). Rather, the
determination of how much time is considered reasonable is dependent
on the issue involved and the amount of information needed for investi-
gation purposes (Step 4, NC-S-2655, October 20, 1976, M-00671).

Steward time to discuss a grievance may not be denied solely because

a steward is in overtime status (Prearbitration Settlement, W4N-5C-C
41287, September 13, 1988, M-00857). It is the responsibility of the
union and management to decide mutually when the steward will be
allowed, subject to business conditions, an opportunity to investigate and
adjust grievances (Step 4, N-S-2777, April 5, 1973, M-00332).

If management delays a steward from investigating a grievance, it should
inform the steward of the reasons for the delay and when time will be
available. Likewise, the steward has an obligation to request addi-

tional time and give the reasons why it is needed (Step 4, NC-C-16045,
November 22, 1978, M-00127).

An employee must be given reasonable time to consult with his or her
steward, and such reasonable time may not be measured by a predeter-
mined factor (Step 4, HIC-3W-C 44345, May 9, 1985, M-00303).
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of travel time or expenses in connection with attendance at a Formal
Step A meeting (Step 4, N8-S-0330, June 18, 1980, M-00716). Nor does
the National Agreement require the payment of a steward who accompa-
nies an employee to a medical facility for a fitness-for-duty examination
(Step 4 Settlement, NC-N-12792, December 13, 1978, M-00647).

The appropriate remedy in a case where management has unreasonably
denied a steward time on the clock is an order or agreement to cease
and desist, plus payment to the steward for the time spent processing the
grievance off-the-clock which should have been paid time.

Right to Information. The NALC’s rights to information relevant
to collective bargaining and to contract administration are set forth in
Article 31. This section states stewards’ specific rights to review and
obtain documents, files and other records, in addition to the right to
interview a grievant, supervisors, and witnesses.

Steward requests to review and obtain documents should state how the
request is relevant to the handling of a grievance or potential grievance.
Management should respond to questions and to requests for documents
in a cooperative and timely manner. When a relevant request is made,
management should provide for review and/or produce the requested
documentation as soon as is reasonably possible.

A steward has a right to obtain supervisors’ personal notes of discus-
sions held with individual employees in accordance with Article 16.2

if the notes have been made part of the employee’s Official Personnel
Folder or if they are necessary to processing a grievance or determining
whether a grievance exists (National Arbitrator Mittenthal, HSN-3W-C
20711, February 16, 1982, C-03230; Step 4, NC-S-10618, October 8,
1978, M-00106; and Step 4, G9ON-4G-C 93050025, February 23, 1994,
M-01190).

Weingarten Rights

Federal labor law, in what is known as the Weingarten rule, gives each
employee the right to representation during any investigatory interview
which he or she reasonably believes may lead to discipline (NLRB v. J.
Weingarten, U.S. Supreme Court, 1975).

The Weingarten rule does not apply to other types of meetings, such as:

« Discussions. Article 16.2 provides that “for minor offenses by
an employee ... discussions ... shall be held in private between the
employee and the supervisor. Such discussions are not discipline and
are not grievable.” So an employee does not have Weingarten rep-

resentation rights during an official discussion (National Arbitrator
Aaran HIT-1R.C A521 Tulv A 1083 (C-N37A0)
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The Weingarten rule applies only when the meeting is an investigatory
interview, when management is searching for facts and trying to determine
the employee’s guilt or decide whether or not to impose discipline. The
rule does not apply when management calls in a carrier for the purpose of
issuing disciplinary action (e.g. handing the carrier a letter of warning).

An employee has Weingarten representation rights only where he or she
reasonably believes that discipline could result from the investigatory
interview. Whether or not an employee’s belief is reasonable depends on
the circumstances of each case. Some cases are obvious, such as when a
supervisor asks an employee whether he discarded deliverable mail.

The steward cannot exercise Weingarten rights on the employee’s
behalf. And unlike Miranda rights, which apply in criminal matters, the
employer is not required to inform the employee of the Weingarten right
to representation.

Employees also have the right under Weingarten to a pre-interview con-
sultation with a steward. Federal Courts have extended this right to pre-

meeting consultations to cover Inspection Service interrogations (U.S.
Postal Service v. NLRB, D.C. Cir. 1992, M-01092).

In a Weingarten interview the employee has the right to a steward’s
assistance—not just a silent presence. The employer would violate the
employee’s Weingarten rights if it refused to allow the representative to
speak or tried to restrict the steward to the role of a passive observer.

Although ELM Section 665.3 requires all postal employees to cooperate
with postal investigations, the carrier still has the right under Weingarten
to have a steward present before answering questions in this situation.
The carrier may respond that he or she will answer questions once a
steward is provided.

Superseniority in Transfers

The contract contains special provisions protecting steward positions
from transfer or reassignment. These special steward rights are known
as superseniority. The steward superseniority provision is contained

in the second to last paragraph of Article 17.3. That language protects
stewards from being transferred from a facility or tour where letter carri-
ers are working—unless there is no other city letter carrier job left.

National Arbitrator Britton ruled in H4N-5C-C 17075, November 28,
1988 (C-08504), that Article 17.3 bars both temporary and permanent
reassignments of stewards, and that the prohibition applies even if there
are no vacant job assignments. In other words, superseniority rights
must be observed even if it requires an involuntary transfer of another,

mare eceninr carrier whether filll-time ar nart-time (Sten 4 HINDR-(C
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17.6

The steward’s superseniority rights override the excessing provisions of
Article 12, Principles of Seniority, Posting, and Reassignments. NALC
stewards are always the last letter carriers to be excessed from a section,
the craft or an installation, regardless of their seniority or their full-time
or part-time status.

Section 5. Labor-Management Committee Meetings

A. The Union through its designated agents shall be entitled at
the national, area, and local levels, and at such other intermediate lev-
els as may be appropriate, to participate in regularly scheduled Joint
Labor-Management Committee meetings for the purpose of discussing,
exploring, and considering with management matters of mutual con-
cern; provided neither party shall attempt to change, add to or vary the
terms of this Collective Bargaining Agreement.

B. All other national level committees established pursuant to the
terms of this Agreement shall function as subcommittees of the nation-
al level Labor-Management Committee.

C. Meetings at the national and area (except as to the Christmas
operation) levels will not be compensated by the Employer. The
Employer will compensate one designated representative from the
Union for actual time spent in the meeting at the applicable straight
time rate, providing the time spent in such meetings is a part of the
employee’s regular scheduled work day.

Section 6. Union Participation in New Employee Orientation

During the course of any employment orientation program for new
employees, a representative of the Union representing the craft to
which the new employees are assigned shall be provided ample oppor-
tunity to address such new employees, provided that this provision
does not preclude the Employer from addressing employees concern-
ing the same subject.

Health benefit enrollment information and forms will not be provided
during orientation until such time as a representative of the Union has
had an opportunity to address such new employees.

New Employee Orientation. During new letter carrier orientation, a rep-
resentative of the NALC shall be provided ample opportunity to address
the new employees while they are on the clock.

Management must permit new employees to complete Standard Form
(SF) 1187 during new employee orientation time (Step 4, H4N-4J-C
2536, August 29, 1985, M-00317). Article 17 does not preclude man-
agement from being present during the union’s new employee orienta-
tion (Step 4, H1C-5D-C 21764, December 17, 1984, M-00084).

The union is to be provided ample opportunity to address all newly hired
CCAs as part of the hiring/new employee orientation process.
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those CCAs that went through the full orientation process as transitional
employees.

The union will also be provided an opportunity to discuss and address
the NALC Health Benefit Plans available to career employees, pursuant
to Article 17.6, when a CCA becomes a career employee.

17.7.A Section 7. Checkoff

A. In conformity with Section 2 of the Act, 39 U.S.C. 1205,
without cost to the Union, the Employer shall deduct and remit to the
Union the regular and periodic Union dues from the pay of employ-
ees who are members of the Union, provided that the Employer has
received a written assignment which shall be irrevocable for a period
of not more than one year, from each employee on whose account such
deductions are to be made. The Employer agrees to remit to the Union
all deductions to which it is entitled fourteen (14) days after the end of
the pay period for which such deductions are made. Deductions shall
be in such amounts as are designated to the Employer in writing by the
Union.

17.7.B B. The authorization of such deductions shall be in the following
form:

UNITED STATES POSTAL SERVICE
AUTHORIZATION FOR DEDUCTION
OF UNION DUES

| hereby assign to the National Association of Letter Carriers, AFL-
CIO, from any salary or wages earned or to be earned by me as your
employee (in my present or any future employment by you) such
regular and periodic membership dues as the Union may certify as
due and owing from me, as may be established from time to time
by said Union. | authorize and direct you to deduct such amounts
from my pay and to remit same to said Union at such times and in
such manner as may be agreed upon between you and the Union at
any time while this authorization is in effect, which includes a $8.00
yearly subscription to the Postal Record as part of the membership
dues.

Notice: Contributions or gifts to the National Association of Letter
Carriers, AFL-CIO are not tax deductible as charitable contribu-
tions for Federal income tax purposes. However, they may be tax
deductible under other provisions of the Internal Revenue Code.

This assignment, authorization and direction shall be irrevocable for
a period of one (1) year from the date of delivery hereof to you, and
| agree and direct that this assignment, authorization and direction
shall be automatically renewed, and shall be irrevocable for succes-
sive periods of one (1) year, unless written notice is given by me to
you and the Union not more than twenty (20) days and not less than
ten (10) days prior to the expiration of each period of one (1) year.
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(Form to be revised to conform to Postal Service Machine
Requirements as on SF 1187.)

17.7.C C. Notwithstanding the foregoing, employees’ dues deduction
authorizations (Standard Form 1187) which are presently on file with
the Employer on behalf of the Union shall continue to be honored and
given full force and effect by the Employer unless and until revoked in
accordance with their terms.

17.7.D D. The Employer agrees that it will continue in effect, but without
cost to employees, its existing program of payroll deductions at the
request and on behalf of employees for remittance to financial institu-
tions including credit unions. In addition the Employer agrees without
cost to the employee to make payroll deductions on behalf of such
organization or organizations as the Union shall designate to receive
funds to provide group automobile insurance and/or homeowners/ten-
ant liability insurance for employees, provided only one insurance car-
rier is selected to provide such coverage.

(The preceding Article, Article 17, shall apply to City Carrier Assistant
Employees.)

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
AND THE
NATIONAL ASSOCIATION OF LETTER CARRIERS,
AFL-CIO

Re: Article 17.7.D Payroll Deductions/Allotments

No later than January 4, 2008, the Postal Service will increase the maximum allotments
in the existing program by providing one additional allotment for the use of NALC bar-
gaining unit employees.

Date: September 11, 2007



NALC-USPS Joint Contract Administration Manual-March 2022 Page 19-1

ARTICLE 19

HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the
Postal Service, that directly relate to wages, hours or working condi-
tions, as they apply to employees covered by this Agreement, shall
contain nothing that conflicts with this Agreement, and shall be con-
tinued in effect except that the Employer shall have the right to make
changes that are not inconsistent with this Agreement and that are
fair, reasonable, and equitable. This includes, but is not limited to, the
Postal Service Manual and the F-21, Timekeeper’s Instructions.

Notice of such proposed changes that directly relate to wages, hours, or
working conditions will be furnished to the Union at the national level
at least sixty (60) days prior to issuance. At the request of the Union,
the parties shall meet concerning such changes. If the Union, after the
meeting, believes the proposed changes violate the National Agreement
(including this Article), it may then submit the issue to arbitration in
accordance with the arbitration procedure within sixty (60) days after
receipt of the notice of proposed change. Copies of those parts of all
new handbooks, manuals and regulations that directly relate to wages,
hours or working conditions, as they apply to employees covered by
this Agreement, shall be furnished the Union upon issuance.

Article 19 shall apply in that those parts of all handbooks, manuals
and published regulations of the Postal Service, which directly relate
to wages, hours or working conditions shall apply to CCA employees
only to the extent consistent with other rights and characteristics of
CCA employees provided for in this Agreement and otherwise as they
apply to the supplemental work force. The Employer shall have the
right to make changes to handbooks, manuals and published regula-
tions as they relate to CCA employees pursuant to the same standards
and procedures found in Article 19 of the National Agreement.

[see Memo, page 214]

This Mem(
is located ¢
JCAM pag
19-2 and 1!

Handbooks and Manuals. Article 19 provides that those postal hand-
book and manual provisions directly relating to wages, hours, or work-
ing conditions are enforceable as though they were part of the National
Agreement. Changes to handbook and manual provisions directly relat-
ing to wages, hours, or working conditions may be made by manage-
ment at the national level and may not be inconsistent with the National
Agreement. A challenge that such changes are inconsistent with the
National Agreement or are not fair, reasonable, or equitable may be

made only by the NALC at the national level.

A memorandum included in the 2019 National Agreement establishes
a process for the parties to communicate with each other at the national

level regarding changes to handbooks, manuals, and published regula-
tions that directlv relate to wanes hoiirs or workina conditione The
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unnecessary appeals to arbitration and clearly identify and narrow the
issue(s) in cases that are appealed to arbitration under Article 19.

Local Policies. Locally developed policies may not vary from nationally
established handbook and manual provisions (National Arbitrator Aaron,
HIN-NAC-C-3, February 27, 1984, C-04162). Additionally, locally
developed forms must be approved consistent with the Administrative
Support Manual (ASM) and may not conflict with nationally developed
forms found in handbooks and manuals.

National Arbitrator Garrett held in MB-NAT-562, January 19, 1977
(C-00427), that “the development of a new form locally to deal with
stewards’ absences from assigned duties on union business—as a sub-
stitute for a national form embodied in an existing manual (and thus in
conflict with that manual)—thus falls within the second paragraph of
Avrticle 19. Since the procedure there set forth has not been invoked by
the Postal Service, it would follow that the form must be withdrawn.”

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
AND THE
NATIONAL ASSOCIATION OF LETTER CARRIERS,
AFL-CIO

Re: Article 19

1. When the Postal Service provides the Union with proposed changes in hand-
books, manuals, or published regulations pursuant to Article 19 of the National
Agreement, the Postal Service will furnish a final draft copy of the revisions and a
document that identifies the changes being made from the existing handbook, man-
ual, or published regulation. When the handbook, manual, or published regulation
is available in electronic form, the Postal Service will provide, in addition to a hard
copy, an electronic version of the final draft copy clearly indicating the changes
and another unmarked final draft copy of the changed provision with the changes
incorporated.

2. The document that identifies the changes will indicate language that has been
added, deleted, or moved, and the new location of language moved. Normally, the
changes will be identified by striking through deleted language, underlining new
language, and placing brackets around language that is moved, with the new loca-
tion indicated. If another method of identifying the changes is used, the method
will be clearly explained, and must include a means to identify which language is
added, deleted, and moved, as well as the new location of any language moved.

3. When notified of a change(s) to handbooks, manuals, and published regulations,
pursuant to Article 19 of the National Agreement, the Union will be notified of the
purpose and anticipated impact of the change(s) on city letter carrier bargaining
unit employees.
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5. Within sixty (60) days of the Union’s receipt of the notice of proposed change(s),
the Union will notify the Postal Service in writing of any change(s) it believes is
directly related to wages, hours, or working conditions and not fair, reasonable or
equitable and/or in conflict with the National Agreement. The Union may request a
meeting on the change(s) at issue.

6. The Postal Service will provide the Union with a written response addressing
each issue raised by the Union, pursuant to paragraph 5, within thirty (30) days
of receipt, provided the Union identifies the issue(s) within sixty (60) days of the
Union’s receipt of the notice of proposed change(s).

7. If the Union, after receipt of the Postal Service’s written response, believes the
proposed change(s) violates the National Agreement, it may submit the issue to
arbitration within sixty (60) days of receipt of the notice of proposed change or
thirty (30) days after the Union receives the Postal Service’s written response,
whichever is later. If the Postal Service fails to provide a response to the Union
pursuant to paragraph 6, the Union may submit the issue(s) to arbitration provided
it does so within thirty (30) days after the Postal Service’s response was due. The
Union’s appeal shall specify the change(s) it believes is not fair, reasonable or
equitable and/or in conflict with the National Agreement, and shall state the basis
for the appeal.

8. If modifications are made to the final draft copy as a result of meetings with
employee organizations, the Postal Service will provide NALC with a revised final
draft copy clearly indicating only the change(s) which is different from the final
draft copy.

9. When the changes discussed in paragraph 8 are incorporated into the final version
of a handbook, manual, publication, or published regulation, and there is not an
additional change(s) which would require notice under Article 19, the Union will
be provided a courtesy copy. In such case, a new Article 19 notice period is not
necessary.

10. Lastly, in any case in which the Postal Service has affirmatively represented that
there is no change(s) that directly relates to wages, hours, or working conditions
pursuant to Article 19 of the National Agreement, time limits for an Article 19
appeal will not be used by the Postal Service as a procedural argument if the Union
determines afterwards that there has been a change to wages, hours, or working
conditions.

Nothing contained in this memorandum modifies the Postal Service’s right to publish a
change(s) in a handbook, manual or published regulation, sixty (60) days after notifica-
tion to the Union.

Date: January 10, 2013
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AMERICAN PCSTAL WORKERS UNION,) June 22, 1982,
DENISE BURNS, Grievant. Chicago, IL
APPEARANCES

For the Postal Sarvices

JAMES ¥F. BUMMERT

Postal Bervice Advocate
United Statas Postal Service

8999 Weat Palmer
Rivar Grove,

For the Union:

GRADY L. DAVIS

Union Representative,

IL 60199

286t 1200

Illincis P.W.U.

2marican Postal Workers Union

P. O. Box 66563
Chicago, IL 60666

OPTI NION

Is3aue

Was Grievant removed from the Postal Service for just

cause?

Facts

On January 13, 1982, Grievant was issued a Motice of

Removal which stated:

"You are hereby notified you will be removed from

the Postal Service on February 22, 1982,

The rea-

son for this removal action 1e:




‘Failure to Meset the Attendancs Requirements
of your Position.'

A review of your attendance record from Septamber 25,
1981 until Janvary 7, 1982 revsaled that you have
baen absent from your scheduled tour of duty on
¥ovembar 11, 1581 8 hours and from January 4, 1982 to
January 6, 1982 for 16 hours. A total of 24 hours
leaave. O©Cn December 17, 1981 you ware late 17 minutes
and on Dacember 18, 1381 you ware late 9 minutes,

This action is a result of a Step 2 decision dated
September 25, 1981, which rsduced a proposed removal
to a 14 day suspension. This agreed upon action
contained the provision that you must maintain a per-
fect attendance record for 120 days managements just
causs would be removal. '

A further stipulation of this agreemant was that the
Union could not grieva the management action of removal
if you failed to maintain a perfect attendance record
for a period of 120 days."”

The "Step 2 decision dated September 25, 1981" mentioned
in the Notice cof Removal read as followss

"My Step 2 decision dated September 14, 1951, which
denied the grievance is being modified as follows:

Notice of Removal will ba rescinded and a 14 day sus-
- pensicn will be the agresable discipline with the fol-
lowing additions:

1. Grievant must maintain a perfect attendance
' record for 120 days, starting from return
date of suspension.

2. 1If Grievant failag to maintain perfect atten-
dance for 120 days, Management's just cause
will be removal. '

3. The Union will not grieve the Management
action of removal for failing to meet item 1
in this agreement.



There will be no back salary reimbursement due to
racigsion of removal."”

A lettar of Grievant dated "10/3/81" confirming the set-
tlemant rsad as follows:

"STEP 3 DECISION -
And Last Chance Agreemant ...

2s a result of a Step 2 Decigion the remcoval notice
issued to you on 7/27/81 is rescinded and the follow-
ing agreement is made in lieu of your removal from
the Postal Service:

1. You will serve a fourteen (14) days suspension
starting on 10/6/81 at 0800 hours. You are to
return to duty on 10/20/81 at 0800 hours.

2. You must maintain a perfect attendance record for
120 days starting from your return from tha above
suspension. Fallure toc maintain a perfect record
on your part will result in your removal from the
Postal Service for just cause.

3, There will be nc back pay reimbursement for any
time lost by you becausa of the original removal
notice.

4. This agreement is to be consideréd a last chance
effort to help you improve your record.

. This agreement and/or any of the final results of it, -
up to and including your removal from the Postal Ser-
vice, will not be grieved onyour part or the union.

This action is taken without prejudice to tha U, S.
Postal Service poaition in this grievance or any simi-
lar grievance. If is agreed by all parties to this

grievance that this is a final and c0mp1eta settlement
of this matter.”

The superviscr who igsued the Letter of Ramoval stated
that he had bacome Grievant’s supervisor on November 14, 1981,

and he was aware of the agreement which Grievant had with the



Postal Service. He knew that sha was reguired to maintain per-
fact attendance for 120 daya. He had spoken with her concerning
it, bacausg he was interasted in her living up to the agresment.
Grizvant told him that sha would do her best to ablde by tha
agreemsnt.

Grievant had had some instances of late arrival and sarly
departure during the 120 days in guestion, but tha supervisor had
ignored these. However, Grievant had taken some unschsduled absencos
which had vioclated her aéreement with the Postal Service. Evidence
disclosed that Grievant had been absent from wcrk on MNovember 11,
1981, and on two other occasicna. The Latter of Removal was issued
as a result.

Grievant's supervisor was asked on cross-examination if
ha balieved that Griavant should be given any leeway in her atten-
dance, 2nd his reply was "Ho".

The first witness for Grievant was a licensed practical
nurse employed by‘Grievant's doctor. She testified that Grievant
had been in to see the doctor about January 4, 1982, and had baen
diagnosed : as having acuta follecular tonsillitis. The nurse
had administered a shot of penicillin of 600,000 units, and
Grievant waa givén presc:iption; for Erythromycinrand an oral
sxpectorant. According to tha information which Grievant gave

to the doctor, shs had been working in a vary cold area. The

doctor had advised her to take several days off work to allow




the infection to clear up.

Griavant produced a number of witnesses who worked in the
same facility as Grievant and on the same tour. 211 of the wit-
nesses testified that in the.winter beginning at the end of 1981
and into early 1982, the facility was so cold and drafty that
the employees working there wore coats, scarves and gloves at
their work stations. The weather conditions were bitterly cold,
and there was no heat in the building.

Scne of these witnesases also testified that there were
very heavy snow conditions on a number of occasiocns during the
winter, which caused many employees to be either late or absent.

One of Grievant’a witnesses testified that ghe was the driver
of Grievant's car pool. The witﬁesa stated that on at least One
occasion she had started from her house, which was socme distance
from the Postal facility at O'Hare Field, in relatively good wea-
ther, but the weather grew increasingly worse 28 they neared the
facility which resulted in heavy.traffic jams, causing them to
be late for work.

Grievant tegtified that her absence of November 11, 1981,
occurred as a result of her purse being snatched as she waitéd for
public transportation to take her to work. _She called the policé.
who arrived aftar some delay, and they took her to the nearest
police station to make a report. After making the report, Grievant

called a family member to come for her, By the time the family




member arrived, it was close toc noon, an& Grievant stated that
she was 3o unnerved hy all that had happened that she did not
go to work. There were still approximately four hburs left of
the workday. |

Grievant testified that her abaence early in January,
1982, was due to her having contractaed tonsillitig. She was very
i;l. and had to have medical attention. B5She stated that her ill-
ness resulted from the working conditions at the airmail facility
at O'Hare Zirport. She said that for almost the whole winter
beginning at the and of 1981, the airmail facility was unheated.
It was necessary for employeea to work in glovea, scarves, hats and
coats while they worked,

Grievﬁpt stated that she was aware of her last-chance sat-
tlement, and she wanted to save her job. Shé hed hoped to work
for 120 diyn without any absences, but sickness prevante& her

from doing so.

Discussion and Opinion

The Postal Service argues that in order for it to operate
efficiently, it is necessary that it have employees who attend
work regularly. Regulations require that employees bhe regular
in attendance.

The Postal Service contends that Grievant's employment
record showa anything but regqularity in attendance, and she was

discharged as a result. Tha Postal Service points out that, prior




to this discharge, and in an attempt to accommodate Grievant and

to salvage her as an employee, the Poatal Servicae entered into

an agreement with her szetting aside & previous discharge provided
zshe maintained perfect attendance for only 120 days. The Fostal

Service urges that.this shows its compassion for Grievant. Gria-
vant's failure, however, to abids by this agreement is an indica-

tion of her disregard for her obligation to the rPostal Service,

and justifies her dischargs.
| The Postal Service further argues that Grievant and hex
Union wera not coerced in any way into entering into the sattle-.
mnant agraeﬁent. It was done freely and with knowledge of ita
requirements. In summation, the Postal Service arguan-that, in
view of Grievant's past pecord and her fallure to abide by her
agreement, her grievance should be dismissed as without merit.
It ig the position of G;iavant and the Union that ths
National Agreement still requirea that discharge ba only fer
just cause, no matter what the parties have agreed teo, ang that
"Just cause” is atill-an {ssues for an arbitrator to decide.
Grievant stateﬁ that the requirement that a peraon be
perfect in attendance is not re&ognized as a raqu;rgmant in the
National Agreemant. 21l employess are entitled to sick leava
on occasgsion. They ars alao éntit;ad on occasion to take leave
without pay. In short, Grievant contends that absences dua to

mitigating factors are possible, as previous case decisicns have



shown. The Union cites a nurber of cases in which mitigating
factors have been used to excuse what would otherwise be unaccept-
able adbsances.

1n short, tha Union argues that there is mno hard and fast
rule on what constitutes irragular attendance sufficient to
justify discharge.

' phe Union contends ¢that it is clear in this grievance that
Grievant’s absences ghould have been axcused by the postal Service
and not considered grounds for.discharge. The purse snatching was
gomething entirely beyond her control, and it ié undsers tandable
that it would be 80 unnerving that she would be unable to work th#t
dzy.

In addition, Grievant's absences due to illnass were docu-
mented beyond doubt. As a matter of fact, Grievant's tonsillitis
was caused by working conditiona, and could almost be considered
the same as an on-the-3jok injury. work conditions ware 80O vad that
a numbe¥ of employees remambered them and recounted them.

| So far as one ©Of Griaevant's tardies ig concerned, the facts
showed that when Grievant and her driver started for work, condi-
fions ware not so bad 2s to.alert them that any exﬁra precautions
weré necassary. The anawar to the Postal gervice's argument that
Grievant ahoﬁld have lived clo#er to her work station is that not
everyona can l1ive next door to where they work.

In summation, the Unicn and Grievant argus. that the



evidance is clear that Grievant’s rxecord in the 120-day period

after her original settlement was not so bad as to warrant her
discharge.
I+ {3 obvious that tha parties have not taken Grievant's

last-chance sattlemsnt of September 25, 1931, literally. Cne of
the provisions of that agreement is that Grievant would not grieve
a subsequent discharge for failure to maintain a perfect attendanca
record during the 120-day pericd. She has grieved her discharge,
and the Postal Service does not contend that she has no right to
file a grievanca. Obviouslf, her agreement not to grieve is

unenforceable because the Kational Agreement gives her the right

to grieve,

Similarly, a provision in an agreement setting forth
what constitutes just cause for dismissal is also unenforceable,
because the final decision as to what conatitutes just cause for
discharge must be left to an arbitratoer. Otherwise, a grievant’s
right ﬁo arbitrate would be effectively terminated. If the
parties could determine what is "just cause”, then all an arbi-
trator could do would be to rubber-stamp the agreemant. That is
‘not the intention of the National Agreement. _ The Naticnal Agree-
ment reserves to tha arbitration process the eventual reaclution
of disputes. What constitutes just cause is one such dispute.

Turning, then, to the issue of just cause in this grievance,

it is clear that Grievant's discharge was not for just cause,.




Were it not for the last-chance sattlement involved hers, every
abgence that Grievant had in the period in question would hava
been accepted as reasonable, and Grievant would not have been
criticized for them.

Perfection in attendance has always been recognized as
a goal to be atriven for, But-lack of perfection is not recognized
as grounds for discharge. It is an impossible expectation that an
ordinary mortal will attain perfection in anything, and lack of
perfactionlia accepted as a part of every-day life. If lack of
'perfectiou should reach a cartain point, of coﬁrse. it might ba
a basis for discipline. But lack of perfectlion itself ia not
grounds for discharga.

Such is the case here. To impose upon Grievant the
requirement of perfection at the ri§k of discharga ii to raquire
her to live up to a standard which is almost impoassible to kesp,
and which neither tha National Agresmeﬁt nor the Handbocks and
Manualsrrequire. Therefore, her discharge was not for just cause,

Tha grievance is suatained, and Grievant is cordered rein-
stated with back pay. Tha Postal Seﬁvice is entitled to credit
for any ea#nings or other income which Griavant may have raceived
up to the tinre of her reinstataﬁant. The Arbitrator will retain
jurisdiction tb coppute back pay should the need arise.

i
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The costs are asseased egually.
147~
Dated this ! day of July, 1982.

GERALD COHEN
Arbitrator

722 Chestnut Btreet
St. ILouis, MO 63101
(314) 231-2020.
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Backaround

This case involves an employer claim against Letter
Carrier Robert Kurtz for his failure to deliver and
account for registered article #3366397. There was no
record taken of the hearing. The parties filed timely
post-hearing briefs. .

The Grievant, Robert Kurtz, was a part-time flexible
letter carrier at the William Fenn Station of the Fhila-
delphia Pennsylvania Post Office. On April 23, 1974 he
was assigned to route #659, Route #639 is essentially -
a business route which includes a number of jewelry _ |
establishments. The route is known in the William Penn
Station as the "Jewel Route." The Grievant cased his

-mail that morning and picked up his registered articles

e
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from the key table.; Reglstered artlcles are handled 1n

the folloxlng manner at the Wllllam Penn Statlon. 'When F_ffﬁl

,—- .--.-,.

5: a carrler compJetes the ca51ng of the ma11 for hls route A

he calls his number to the Accountable Mail Clerk at

the Key table. If the clerk has prepared the accountable
items for that route he calls the carrier to the table,
gives the accountables to the carrier and requires that
he acknowledge receipt of each accountable item by signing
for it on an appropriate form (Form 3867). The carrier
then returns to his case, prepares a receipt (Form 3849)
for each accountable item and fuses it into his mail for
delivery. In this way he can readily determine that an
accountable item 1s destined for a particular customer
when a receip:t appears among that customer's mail. Account -~
ables are placed in the bottom of the bag under the regular
mail. As the receipts appear, the carrier delivers the
accountable item to the appropriate customer and the
customer acknowledges delivery by signing the receipt.

and returning the receipt te the carrier. When the
carrier reﬁurns to the Post Office, he produces the
receipts and reconciles them with the listing that he

had signed out for earlier in the day. He does this in
the presence of the Accountable Mail Clerk and if there

is a complete reconciliation the clerk clears him of

his 1liability for those accountables. In this case

L lnen ey ..~.. Sl et d e T e




Kurtz could not produce a recelpt for one_ofhtﬁefieemeir;

l

llsted on’ ‘nls Form 3867- . '.,"-,,-.-,;_._5,-- e L

o-q.-..

In thls 51tuat10n Kurtz had cased hls mall and told R

the accountable mail clerk that he was prepared to recelve'
his accountables. When the clerk was ready for Kurtz he
called him. Xurtz picked up his accountables, signed out
for them and returned to his case where he filled out
and cased a recz2ipt for each accountable item. He placed
the accountables in the rottom of his satchel according to
instructions and swept his case, bundled the mail, and
put it in his satchel on top of the accountable items.
Having completed his work in the office he prepared
to go out on the street. éefore leaving he set his
satchel on the floor near his case, thfew his coat over
it and went to the washroom. When he returned from the
washroom he noticed nothing amiss, picked up his satchel
and 1eft for his route.

As the Grievant delivered his route he would finger
the mail for each upcoming address. Approaching 111 South
8th Street he came across a receipt for registered parcel
No. 3366397 addressed to the 1,aPais Jewelry Company. His
procedure was to then look to his accountables'in the
bottom of his satchel for that parcel. Normally he would

deliver the parcel and present the recelpt to the addressee

or his representative for signature. However, at this point

b
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n! he dlscoxered that parcel Io..3366397 was m1551ng.j He

'* .'.:

-;fcompleted his; dellverles and then retraced hlS route 1n5;w,ri.éj;;
an attempt to determlne whether or not he had dellvered' ’ . ;
the parcel to some other address in error. He was un-

successful and he returned to his station.

Contentions

The Union claims that the Grievant exercised reasonable
care in the handling of parcel No. 3366397 as reguired by

Article XVIII - Employer Claims which reads in pertinent

part:

ARTICLE XXVIII -~ EMPLOYER CLAINMS

The parties agree that continued public :
confidence in the Postal Service requires :
the prcper care and handling of the U,S.P.S. ;
property, postal funds, and the mails. 1In |
advance of any money demand upon an employee B
for any reason, he rmust be informed in

writing and the demand must include the '

reasons therefor. :

X XXX XXX

Section 2. Loss or Damage of the Mails.
An employee is responsible for the pro-
tection of the mails entrusted to him.
Such employee shall not be financially
liable for any loss, rifling, damage,
wrong delivery of or depredation on,

the mails or failure to collect or remit
C.0.D. funds unless the employee failed
to exercise reasonable care.

The parcel was stolen, says the Union, either when

Kurtz left his case to sweep his mail from the center racks

!

{

l

_ E

or when he went to the washroom. It insists that he i
|

{



..;{fexerc1sed reasonable care of the mall by dellverlng hlSI._;a

A

_””“?route 1n a manner 80 as to keep hls satchel 1n front of

”flhlm as he—walkcd.z To.e tabllsh proof of theft the Unlon

poihts to the discharge of M. for pilfering the mail
and established that M. was on the floor the morning
of April 23, 1974, The Union claims that any carrier
at the Wiliiam Penn Station must leave his satchel un-~
attended under certain circumstances in order to properly
perform his duties. Therefore, it claims, it is unreason-
able for Management to reguire the carrier to be responsible
for the mail when he must leave the area without it.

The Union zlso claims that the failure of the
Crievant to protest the 5-9-75 Letter of Warning was
related to the Supervisor's remark "not to worry" when
the loss was first reported. Further, it says, the
letter was improper in that it was not in accordance
with instructions issued by Senior Assistant Postmaster
General Brown. The Union produced the following instruction

from Brownt
November 7, 1973

MEMORANDUM TO: Assistant Regicnal Post-
masters General Employee
~and Labor Relations
SUBJECT: Letters of Warning
FROM: Parrell Brown

Article XVI - Discipline Procedure of the
1973 National Agreement sets forth the
basic principle that discipline must be

R T I A S




:'QgcbrredtiVé'ln Hature. rather +than punle-f;ig R
“‘tive. .Our objective ‘is to correct YL

-:"Employér emphasized its commitment tb]ff?bﬁ'7ﬁif;g7‘”*if'3:fiff

‘..."‘»t‘-‘.! P,
-

- ~.employees, -not- to punish- or harass”,fci.'J- i
them. During the negotiations, the.

" this philosophy and made it clear that
letters of warning would be used in
appropriate circumstances since they are
legitimate disciplinary tools. It is
USPS policy, effective immediately,
that letters of warning ke used in

lieu of suspensions of less than five
{(5) days. There will be circumstances,
of course, in which the offense is so
grave that suspension or even discharge
will ke reguired without any previous
letter of warning.

Managers must remember that for minor

offenses, counselling in private should
be employed. If letters of warning are
used, they should contain the following:

i1, A statement identifying the
letter as an official letter
of warning, including sufficient
detail {names, dates, times,
occasions -- not generalities)
as to the deficiency or miscon-
duct that the recipient will know
what he is being charged with;

2. A statement that further dis-
ciplinary action may result if
correction is not achieved;

3. Previous discussion and/or counseliing
which has gone unheeded, if pertinent
to the current infraction;

4. Information as to_the emplovee's
right to appeal the issuance of
the letter of warning throuch
the grievance procedure. (Under--
scoring added)
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) DATE: - May é,-igﬁdr- R
SUBJECT: LETTER OF WARNING
TOs Mr. Robert K. Kurtz
P/T Flex Carrier
473 40 4399

Wiliiam Penn Annex
Badge #7063

This official letter of warning is being
issued for the express purpose of ad-
vising you of the following serious
deficiency in your record which must be
corrected immediately:

You failed to account for registered
article i#3366397 on Tuesday, April
23, 1974,

A copy of this letter of warning will be
retained in your personnel folder for
two years. If there is any repetition
of the offense or you fail in any other
manner to meet the reguirements of your
position more severe disciplinary -action
will be taken.

You are reminded that in accordance with
present regulations employees who fail
to meet the essential requirements of
their position may have their periodic
step increase withheld.

If you have any objection to the imposition
of the above cited warning against your
record, you may protest it in writing to
the Postmaster within five days. Your
protest will be reviewed on its merits

by an authority different from the

one that took the action and vou will

be advised of the decision reached.

BY: s/ John F. Lavello
SUPERVISOR'S SIGNATURE

5/14/74

DATE .
s/ Robert K. Rurtz s/
SIGNATURE - WITNESS
ccs Persconnel, OPF
File

2/72




'ﬁ_ hanacement clalms that Kurtz took respon51b111ty for

the parcel uhen he 81gned out for lt at the key table.-;%g

.:It malntalns that- he is constralned to handle the mail.
with care and the loss is his since the mail was entrusted
to his care. Thé failure of the Grievant to protest the
Letter of Warning, says Management, is proof that he |
recognized that he was responsikle for the safe keeping

of the accountable item. Management does not accuse the
Grievant of steazling the parcel. It does not know how
the parcel was lost . but, in Méhagement‘s view, the loss
must be attributable to.the Grie?ant's error and he is,
therefore, liakle for the monetary loss suffered by the

Postal Service.

Findincs

Article XXVII provides that a Carrier must exercise
“reasonable care.” It is not enough that a Carrier state
that he exercised reasonable care since there is no manner

'in which the veracity of thit statement can be substan-
tiated. Under the present circumstances the Carrier
must demonstrate that he was unable to exerciSe rea-
sonable care due to factors outside his control.

In the case of Kurtz each of the possibilities raised

by the Union must be explored. First, Kurtz demonstrated




“:flthat he dellvered ‘his route hOldan hlS gatchel-in front iy
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.-ﬁof ‘him as he walhed and flngered the mall.- Whlle ths {-7-
“.is ‘a.commendable and -a useful precautlon 1t serves.only :;
as self-protection for the carrier and does not relieve
him from liability for loss on the basis of taking
reasonable care. Carrying the satchel in front of him,
then, does not demonstrate that the carrier was for some
reason unrable to exXercise reasonable care,

Other possibilities brought forth by the Union bear .
more heavily on factors outside the control of the Grievant.
The carrier is issued his accountables an hour before he
leaves the office. During that time he is required to
leave his case to go to ma?l racks in the center of a
large rcoom to sweep mail for his route from racks that
are constantly being worked by clerks. 