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addressing, restrictions on outside employment and business activities and, the statutory
prohibition against interest in contracts to carry mail and acting as agent for contractors. Lastly,
39 CFR 447 - Rules of Conduct for Postal Employees — addresses everything from Prohibited
Conduct to Post-employment activities to Political Activities to Holding of State or local office by
Postal Service employees to Bribery, Undue Influence, or Coercion.

In my considered opinion, the agency did not demonstrate that the grievant had been disloyal to
the U.S. Government (ELM 665.11), nor that he failed to discharge his assigned duties (ELM
665.13). There was also no evidence or testimony that the grievant failed to obey the
instructions of his supervisor (ELM 665.12), and during the Il the grievant was forthcoming with
the truth and admitted his wrongdoing and was cooperative (ELM 665.3). The Postal Service
could have very well drafted a Notice of Removal using far less overreach that could have easily
been demonstrated and proven, but it did not. In my considered opinion, the precision used
when crafting a removal document is as important as ensuring an affirmative response to each
of the just cause questions. The agency must prove what it charges.

Since the issue in this discipline questions whether the agency had just cause to issue the NOR,
then just cause is the standard. As | have found previously®, even though a cited rule in a
disciplinary action may be reasonable, if it does not apply to the grievant’s actions, then the cited
rule is not reasonable, and the discipline fails to meet the second element of the just cause test.
Therefore, based on the totality of the testimony and evidence presented | cannot find that the
agency has met its burden to remove the grievant from employment for his obvious misdeeds
and dishonesty. To paraphrase Arbitrator LeWinter®, the employer may object that this is a
“technicality”, and in truth, it is. However, the proper citation and proof of charges is as much a
part of the collective bargaining agreement as the right to remove. The arbitrator may not side-
step it because he worries that the merits might have validity as to the issuing of discipline. | am
as bound by the contract as the parties. My personal likes, dislikes or feelings cannot permit me
to evade the responsibility to uphold the agreement.

That said, | feel compelled to address the grievant directly in this matter. Mr. Jones, your
embarrassment when you found yourself in jail and your wish to keep that concealed is

understandable. No one wants to have their worst side exposed or their regrettable behavior
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