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Preliminary Statement

On Movember 15, 1984, the Union filed a written griev—
ance on behalf of Reobert Portuguese, alleging the Eaployer
violated the parties™ collective bargsining agreement by

issuing grievant an Emergency Placement in Off-Duty Status

without just cause {Case Mo. SIiMN-3W-D 4353373). On December

2, 17284, the Unicon filed a written grievance on behalf of

the same grievant wherein it wes alleged the Employer izsued

& Mpotice of Removal without just cause {Case No. S1-3W-D
Removal,

48383, The parties, being unable fto resolve the matters,

=

assigned them to arbitration. The two grievances, arising

put pf the same facrtual context, were combined for hearing.

Hearing was held before WMilliam J. LeWinter, Fanel Arbitra-

tor, at Tampa, Flerida, on May 9, 198Z and June 21, 1285, at



which time the parties were accorded full opportunity teo
present witnesses for direct and cross examination and such
other evidence as was deemed pertinent to the preoceedings.
The record was closed on August 8, 1985, at which time al1
briefe filed by any of the parties were received. From the
evidoence adduced at the hearing, the arkitrator makes the

fllowing:

Findings of Fact

The grievant has been employed by the Fostal Service
for approwimately 12 years. 11 1/2 years have been spent at
the Sulphur Springs Station, Tampa, Florida. On October 17,
1784, grievant was issued the following Emergency Placement
in OfF—-Duty Status:

You are hereby notified that you were placeg in an

off—duty {without pay) status effective Oclober

i7, 1984, and w»ill continue in this status until

wvou are advised octherwise.

The reason for this action is:

During the period from 106/74/84 to 10/146/784, you

were opbserved by Postal SBupervispors destroying

m=2il o three different occasions.

The said notice was received by grievant by Certified Mail
on October 25, 1984. On October 31, 1984, the Union filed a
Grievance Investigation Reqguest on the suspension action
wherein it reguested “copies of all relevant information
relied uvupon to bring this particular actior.® On MHovember
7, 1984 the lUnion initiated the grievance procedure at the
First Step. At that time, it was given two supervisors?

statemsnts.  On Movembesr 15, 1984, the Union filed the grie—




information necessary toc represent the grievant.

vance over the suspension at the second step of the griev—

ance procedure. The grievance made complaint of lack of

step mesting was held.
Un HMovember 12, 1984, the prievant was issued a Motice
of Removal, which he received Movember Z2i. The said Notice

states, in pertinent part:

You are hereby notifiesd that vou will be removed
from the Postal Service on January 4, 1985,

The reasons for thie removal action are?

Unsatiefactory performance — mishandliing and the
destruction of mail.

Investigation revezls that from the period Octocber
i, iF84 through October 16, 1984, vou mishandlied
or destroved mail on & number of occasions. {n
Octcher 4, 1984, at approximately 335 pum., sta-—
tion manager Howard Golby received a telephone
call Ffrom a Fostal Customer o complain she had
not received her MNeighbor Foney  Saver newspaper
for the last couple of weeks. fi= 3 resuit of this
call, a bundle of approximately 20 Heighbor Fonevy
Saver circulars frem the np cbhbvious value bin  at

the Sulphur Station were found. These circulars
were labeled for delivery on Route 44, which is
reguilariy delivered by vyourself. You did, in
fact, carry mail on HRoute 44 on that date. fAn

examination of the bundle disclosed one addressed
to neighbor 8510 M. Otis, Tampa, FL 33404,

On October 3, 1984, it was determined that 10 of
the BdNeighbor Money Saver retrieved from the no
chvious value bin on {lctober 4 were deliverable as
addressed and should have been delivered. The
gelivery addresses were recorded and the mail was
subseguently delivered.

G fOctober 10, 1984, at approximately 3344 p.m.,
vou were observed throwing s bundle of JTribune
newspapers &ll iabeled for the delivery on route
44 were retrieved. An eximination {sic) of the
newspapere disrleosed one piece addressed to 8510
M. Otis, plus fpur additiecnal pieces addresses
igic) to customers on route 44 that had previously
been werified as ogood addresses on Octoher 5.
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These rustomers had not received the HNeighborhood
Fichey Saver circulars sither.

Grn Octeober 11, 1984, at approximately 3:35 p.m.,
you were observed throwing a bundle of HNeighbor
Poney Saver circulare inteo the ne obvious value
bin. an exarmination of the mail determined it to
be 25 pieces of the Ociober 11 issue of the Neigh-—
bor Money Saver for delivery on route 44. Tuwo of
these pieces were addressed to residences that
were verified as being deliverahle as addressed.

Later en October i1 after yvou had left the office,
the substitute carrier for your route was obser-—
ved casing mail for roeute 44, bulk rate "detached®
cards from the A&DV-Bystem, alsoc referred to as
"marriage mail”, were distributed in the case for
roete 44 by the substituted (sic) carrier along
with the additional mail.

On October 12, 1984, at approximately 3240 pum.,
vou were opbserved putting a bundle of mail in the
nc ohvioue mail bin. The bundle was recoversd and
examined, which disclosed 100 ADV-System, marriage
mail, detached labels in the center of the bundle
surrounded by flat sides, bulk rate permit imprint
mail. The 100 detached labels were mariied for
dgelivery on carrier rpute 44, On October 165,
1984. The mail was examined in the case for route
44. It was determined that numerous Babeoock third
class circulars were cased for delivery, including
cne addressed toc 8510 M. iis. At approximately

&0 p.m.., the mail was examined that you had
placed in the no obviouws value bhin. The Babrock
circular addressed o 83510 M. Otis was not among
the mail and presumed o be delivered.

&t approxzimately 3IFE p.m., on Octobesr 146, vou
were interviewed by Fostal Inspectors. You were
afdvieed that an inguiry was being conducted con—
cerning the handling of non—preferential mail on
route 44, You then outlined for the inspectors
you procedures for the delivery of third class
mail and dicsposition of undeliverabie mail of no
pbvious wvalues. Ypu were then asked to review m=ail
from the bundies= wyou hkad placed in the no obvious
value bin from October 14 through OGcoctcber 146, and
identify those pieces that were deliverable as
addressed and those pieces that were non—deliver—
able.

8+ the 23 Tribunes recovered on OGoiobher 10, you
identified 8 as deliverable and 13 as non—deliver-—
gbie. OFf the 23 HNeighbor Mponey Saver circulars
recovered on Octcher 11, you identified 12 as




o

deliverable and 11 as non—deliverable. During
this review the only time you indicated any uncer-—
tainty was related to the 100 marriage mail cards,
vou stated vyou did not recall having discarded
those pieces, even atter yvou were told those items
were the core of a bundle of mail that you had
been opbhserved discarding on October 12, 1984,

¥Yoeu were then questionsd concerning the pieces of
apparently deliverabhie mail; you stated that your
*aoor work habits® and "carelessness" had heen
causative farctors. You denied intentionally dis—
carding good deliverable mail and stated those
items had inadvertenently {sic) mixed with legiti-
mate no obvious value m=il.

& subseouent examination of the recovered mail
disclosed that of the 1% Tribune newspapers from
Octoher 10, which you identified as non—deliver-—
able, S of those were found to be deliversble as
addressed. OF the 11 Meighbor Money Savers from
gricher 1i, whirh you identified as non—deliver—
ahle, 3 additional circulars were found to be
deliverable a= addressed. Eighty—five of the 100
ahvV-Sysiem, marriage mail cards, were determined
to be deliverazble a=s addressed. There were also
31 pieces of miscellaneou=s 3JFIrd Cless Permit Im—
print mail recovered during Octobher 10 through
Uctocher 17 of which 8 pieces were deliverable as
addressed.

Your actions are inconsistent with Part 112,131,
112.31 and 112.32 of the FM-31 Methods Handbook and
Parts &4&8&4.2, &&6.1 and &£81.3 of the Employee and

iabor Relations Manual. Mlishandliing and the de—
struction of mail cannct be tolerated in the Pos-—
tal! Service. Employees are required itoc perform

their duties in an efficient and effective mannmer

and upholid the trust and integrity in the eyes of

the public.

On Movemher 27, the Union instituted the grievance
procedurs at the first step on behalfd of grievant. At the
time, the Union made demand, in the same language as before,
E for information relating to the discipline. On December 5,
i734, the inion filed the witten grievance at the second

step wherein it alleged the Emplaoyer had not proven grievant

guilty of the offenses charged and raised the guestions of




failure to render inforsstion on both grievances.
Thereafter, both grievances procesded through the grie-
vanre procedure. The Union preserved its arguments a2t ail
levels, and at &1l levels the grievances were denied on the
hasics of the farcts alieged a= the charge in the Motice of
Femoval. At the hearing, the Union raised the guestion of
due process wherein it claimed the Emplovyer’s procedure was
sunfficientliy deficient that it decstroyed to disciplines.
The arbitrator, with concurrence of both parties, reserved
gecisicn on the procedural guesticons and hesrd the matter on
both procedure ang on the merite.

Contractual Provisions

ARTICLE 15
GRIEVANCE-ARBITRAT ION PROCEDURE
Sertion 2. Grievance Proceduwe——Steps
Step i ...

{r} ¥ no resolutipn is reached as &
result of surh discussion, the supervisors shall
render & decision orally stating the reasons for
the derision. The supervisor™s decision should be
stated during the discussion, if pesesible, but in
no event shall it be piven to the Unien represen
tative (o *the grievant, if no Union representa-
tive wasz reguested) later than five {5} days
thereatter unless thes parties agree to extend the
five (3) day period. Within five {5} days after
the supervisor®s decision, the supervisor cshalil,
at the reguest of the Union representative, in-
itial the standard grievance form that is used =t
Step Z confirming the date upon which the dercision
was rendersd.

{d} The Union shall be entitled to appeal an ad-
verse decision +to Step 2 of the grievance pro—
redure within ten (10} days after receipt of the
supervisoe’e decision. Such appeal shall be made
by completing & standard grievance form developed
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by agreement of the parties, which shall include
appropriate space for at least the fellowingl
i. Detailed statement of facis:
2. EContention=s of the grievants
3. Particular contractusl provisions
invelved: and

4. Remedy sought.

s
Step 2 {a) ...

(dy &t the meseting the Union representative shall
make & full and detailed statement of facts re-—
ligd uwupon, contractusl provisions involved, and
remedy sought. The Union representative may also
furnish witten statements from witnessss aor other
individuals, the Emplover representative shall
alsc make a full and detailed statement of facks
and contractual provisions relisd upon. The par—
ties”™ representatives shzll cooperate fully in the
effort tc develop all necessary facts, including
the exchange of cppies of all relevant paperes or
documents in accordance with Article 31. The
parties’ representatives may mutually agree to
jeintly interview witnesses where desirable to
assure full development of all facts and conten—
tipns. In addition, in cases involving discharge
either party shall have the right to present no
more than two wiinesses. Such right =shall not
preciude the parties from jointly agreeing te
interview additionzl wiitnesees as provided above.

XHEE
Section 3. Grievance Procedure—General

{a} The parties expect that good faith observance,
by their respective representatives, of the prin—
ciples and proceduress set forth above will result
in settlement or withdrawal! of substantially =all
grigvances initisted hersunder at the lowest pos—
sibie step and recogrize their obligation to
achieve that end.

2.2 3

{c}y Failure by the Employer tc schedule a mesting
o render a decision in any of the Steps of this
procedire within the time hersin provided {includ-—
ing mutually agreed tc extension periods) shall be
ceemed to move the grievance to the next Step of
the grievance—arbkitration procedure.



*EE
ARTICLE 14

BISCIFL.INE FPROCEDURE
Section 1. Statement of Principle

In the adminisiration of this frticle, a basic
principle shall be that discipline should be cor—
rective in nature, rather than punitive. Mo em—
ployee may be dicsciplined or discharged except for
just cause such a=. but not limited to, insubordi-
nation, pilferape, intoxication {drugs or
glcchell}), incompetence, failure to perform work as
reguecsted, viplation of the terms of this Agres—
ment, or failwe to obhserve safety rules and rego—
lations. fAny such discipline or discharge shall
be subject to the grievanre-—arbitration procedure
orovided for in this fgreement, which couid result
in reinstatement ang restitution, including back

D2V.
¥

Section 5. Suspensione of More Than 14 Days or
pischarge

In the case of sucspensions of more than fourteen
1143 days, or of discharge, any employee chall,
vriless otherwise provided herein, be entitled o
an advance written notice of the charges against
him/her and shall remain either on the job or on
the clock =2t the option of the emplover for a
period of thirty (33 days. Thereafter, the em—
ploves shall remsin on the rollis {non—pay status)
pentil the dispeositien of the case has been had
pither by settliement with the Union or through
exhaustion of the grisvance—arbitration procedure.
§ preference eligible who chooses to appeal &
eusnension of more than fourtesn {14) days or his
dicscharge *o the Merit System Protection Board
{MSFE) rather than through the grievance—arbitra-
tion procedure shall remain on the rolls (non-pay
status) until disposition of the case has been had
either by settliement or through exhaustion of his
MSPE appeal. When there is reasonable cause to
believe an employes i=s guilty of & crime for which
a sentence of imprisonment can be imposed, the
egzlover is not required te give the employee the
full thirty (30} days®™ advance written notice in a
discharge action, but shall give such lesser num—
ber of days advance written notice as under the
circumstances ics reasonable and can be justified.
The employee ics immediately removed fraom = pay
status &t the ernd of the notice peripd.
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Section &. Indefinite SBuspencsion — Crime Situation

a. The Emplover may indefinitely suspend an
employes in those cases where the Emplover has
rezcsonable cause to believe an employes is guilty
of & crime for which a senitence of imprisonment
can be imposed. In such cases, the Emplovyer is
not reguired to give the employee the full thirty
{34) davs advance notice of indefirite suspension,
but shall give such lesser number of days of
advance written notice as under the circumstances
iz reasonable and can be justified. the employee
i= immediately removed from a pay status at  the
end of the notire period.

B. The just cause of an indefinite suspen—
sicn is grievable. The arbitrator shall have the
authority to reinstate and make the employee whole
for  the sntire period of the indefinite suspen—
sion.

. if afier further investigation or after
resgluation of the criminal charges against  the
empioyee, the Emplover determines to retuwrn  the
employee to 2 pay status, the employees shall be
entitled +to back pay for the period that +the
indefinite suspension exceeded seventy (70} days,
if +the smployese was potherwise available for duty,
and without prejudice toc any grievance filed under
B. =bove.

0. The Employer may take action to discharge
an employee during the period of  an indefinite
suspension whether or not the criminal charges
have hesn resclved, and whether or not such char—
ges have been resclved in favor of the employee.
Such action must be for just cause and is subject
to the reqguirements of Sectien 5 of this Article.

Section 7. Emergency Procedurs

f&n  employee may be immediately placed on an off-
duty status (withouvt pav) by the Eaplover, but
remain on the rolls where the allegation involives
intoxication {use of drugs or z2icchoel), pilferage,
or failwwre to cbserve safety rules and regula-
tions, or in cases where retaining the employes on
duty may result in damage to U.5. Postal Service
property, lose of mail or funds, or where the
emplover may be injuricus to self or others. The
emplovee shzall rem=in on the rolis inon—pay sta-
tus) wuntil dispocsition of the case has besn  had.
if it is proposed to suspend such an employee, the



emsrgency zction taken under this Section may be
made the subject of a separate grisvance.

Secticn 8. Review of Discipline

[ In no case may & supervisor impose suspension
or discharge upon an employese unless  the
preposed disciplinary action by the supervi-
sor has first been reviewed and concurred in
by the installation head or designes.

B Iin associate post offices of twenty (20 or
less employees, or where there is no higher
ievel supsrvisor than the supervisor who
proposes to initiate suspensinon or discharge,
the preposed disciplinary action shall first
be reviewed and concurred in by a higher
suthority outside such installation or post
office before any proposed disciplinary ac—
tion is taken.

EX X
GRTICLE 31
UNIOHN-—MANAGEMENT COOPERATION
®®
Section 2. Informstion

The Emplovyer will make available for inspection by

the inions 211 relevant information necessary for.

collective bargaining or the enforcement, adminis—
tration or interpretation of this Agreement, in—
cluding information necessary to determine whether
to file or to continue the processing of a grie—
vance under this Agreement. Upon the reguest of
the Union, the Employer will furnish such infor-—
mation, provided, however, that the Emplover may
reguire the Unicon to reimburse the USPS for any
coste reasonably incurred in obtaining the infor—
mation.

Reguests for information relating to purely ilocal
matters should be submitted by the local Union
representative to the instaliation head or his
designees. fAll other requeste for information
should be directed by the National Fresident of
the Union +to the Senior &ssistant Postmaster
Benerzl for Employes and Labor Relations.

The Emnlover shall, on an accounting period bacsis,
provide each Union at its national headguarters
with & list of hires, promotions, desctions, and
separations of bargaining unit empleyvess for the
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Union. Puring March and September the Employe:s
shall furniceh the Unions a computer tape from the
Data Center cemputer files containing the follow-
ing information concsrning emplovess in the bar-—
gaining wunitl name, Full address, and socizl se—
curity numberi craft designationi health benetits
enroilment code numberi post office name, finance
number and class.

Mothing herein shall waive any rights the Union or
Unions may have to obtain informatiocon under the

pMational Labor Relatiocns Act, as amended.

Emplovere and {abor RBelations Manual

H61.3 Standarde of Conduct

Employes=s muet avoid any action, whether o not
epecifically prohibited by this Code, which might
result in or creste the aprpearanre of:

EEE
. Impeding Postzal Service efficiency or
economy.
EX¥
F. Affecting adversely the confidence of

the public in the integrity of the Post-
al Serwvice.

%%
&&E HIGPE Standards of Conduct
&6&.1 BDischarge of Duties

Emploves= =re expected to discharge their assigned
duties conscientipusly and effectively.

&&6.2 Bekhavior and Personael Habits

Empnlovees are expected o conduct themseives
during and outside of working hours in a2 manner
which reflects favorably upon the Postal Service.
fithough it is not the policy of the Feostal Ser-—
vice to interfere with the private lives of esm—
ployvess, it does reguire that postal persconnel be
honsst, reliable, trustworthy, covrteous and of
good character and reputation. employvees are
expected to maintain satisfactory personal habits
sz as not to be obnoxious or offensive o other
persons or to create unpleasant working con-
ditions.
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Fi—41 Fsthods Manual

112 GENERAL RESPOMGSIBILITIES

112.1 Efficient Serwvice

Frovide reliable and efficient service. Federal
statutes provide penaities for persons who  know—
ingly or willfully obstroct or retard the mail.
The statutes do not afford employess immunity from

arrest for viclations of law.

112.31 Protect ali mail, money, and equipment
entrusted to youw care.

112.32 Return all mail, money, and equipment to
the post office at the end of the workday.

¥
Discussion

The Union kas raised procedural guestions on two
ievels. It esrgues that the Notice of Emergency Placement in
Off-Duty Status is sufficiently vague that it does not de—
termine the nature of the suspension and does not provide
advance notice. Fuarther, the Union arques that both disci-
plinary actions are fatally invalid for lack of concurrence.
These are substantive matters of procedure, and i+ defective
remove ths Emplovyer’®s right to issue the dis=cipline.

In addition. the Union argues that it was not given
sufficient information, in possession of Employer, o permit
it to reprssent the grievant. #Also, it argues that the

grievance must be sustained because the subject of the

ul

isciplinary action, the mail that was zlleged toc ke wrong-—
fully disposed of, was never shown o the Union and, more

particularly was net a proven fact as it was not presented




at the hearing. These are procedural guestions which, ac-—
cording to the facts of the individual case¥ may or may not
warrant the granting of =2 grievance. They usually are de—
termined on the ouestiopn of prejudice te the grisvant™s
case.

fi= to the subetantive guestions, I must disagree with
the Union as to the basic nature of the dNotice in the sus—
pension case. The Motice does not state whether it is is-
susd under Article 16, Section & or Section 7. It doss not
state "Emergency" suspension. However, a reading of the
entire Motice, supra, clearly shows the reason for which i1t
was given. It may not have great detail, but the Union has
procedural methods to follow to have the information re—
fined. It is sufficient to show that the suspension was an
indefinite one and given for grounds that the Employer fears
for the safety of the mail in the grievant’™s hands. Whether
or not the Employer has actual grounds for the fear is an—
other guecstion to be decided on the merits. For the pro—
cedural matter, the HNotice is sufficient. Under those cir—
cumstances, there need be ne advance notice before removal
from the work place.

fi= to the guestion of concurrence, however, the Union
must be sustained. In uncontested testimony, it was demon—
strated that the Emplover has a Form which it uses when
reqguesting discipline to be issued and concurrence. This is
known as Form 2Z78E. Thomas Fawlowski, then Superintendent
of Delivery, testified that he filed a Form 2Z78E to request

concurrence on the suspension. fAccording to his testimony,




Fir. Fawlowski, called fireaz Hanager Mike igin at the ontset.
He believes Mr. Kigin concwrred in the discipline. As for
the Rempval, Ee!ivery Hupervicsor, £. W. Aimand, was the
issuing supervisor. There was no evidence he used a Form
Z78E. Howard F. Golby, Jr., Station ﬁanéger, tectified that
he “concurred”.

Concurrence by a higher official is mandatory bhefore
the Employer can issue any suspension or before it can issue
& discharge. The language is as follows, in firticle 1562
Section 8. Reviewm of Discipline

A In no rase may a supervisor impose suspension

or discharge upon an emsployee wunless  the
proposed disciplinary action by the supervi-—
s has first been reviewed and concurred in
by the installiaztion head or designee.
iEmphacsis supplied.}

The Employer argues that there is nothing in the agree-
ment that the concurrence must be in writing. That is trues
however, once the parties establish a certain formal pro—
cedure to follow in disciplinary caces, evidenced by the
lecal form, Form 278BE, failuwre teo provide the form accom—

anied by a contest by the Union on the fact of concurrence,
raises an inference that there was no concurrence. This is
especialliy true where the supervisor, such as Mr. Pawlowski,
in the suspesnsion case, testified he filed that form. In
such a circumstance, it is upn to the Employver to prove con—
cCurrence.

Concurrence i= not a meres "rubber—stamp” action by

unper level supervizsion. It reguires a degree of separate

action by the concurring superior to "review"” the disci-



pline. In this case, there was no evidence of any reviewn in
gither discipline.

In the case of the suspension, Mr. Pawlowski testified
he rcalled the concwring superior, Area Manager Kigin, and
explained the problem. This was before the Investigative
Memorzndum was filed by the Postal Inspectors. Acting
ouickly in Emergency Suspension cases is not improper, but
it does not eliminate the need for concurrence.  The Eaploy-
er did not present fArea Manager Kigin. From tﬁe evidence
presented by Mr. FPawlowski, he serely told him of his sus-
picions, and the discipline was forthcoming. There was no
evidence that Mr. Kigin even asked him any questione o did
anything but take his statement on face value. It may not
be necesssary tc have the concurrence in writing, but without

it and without any evidence that the Form 278E filed by

[

Pawlowshki was in existence, there is a tetal lack of any
review by HFr. Kigin o any superior source.

The removal is subjerct to the same defect. Here, there
i=s no Form 278E testified to or presented at the hearing.
The issuing supervisor, Mr. Almand, gave no testimony that
he requested any concuwrrence. Mr. Golby testified that he
"roncurred” with the removal., A8t no time, however, did Mr.
Golby tectify that he was reguested to give the formal con—
currence as required by the cantrgct. M. Golby = testimony
is no more effective than if hs testified that he agreed
with the removal as a genesral theory. There is no link of

the Golby “roncurrence® with the discipliine issued. Concur-—



rence is a specific and formal contract reqguirement te the
issnance of a suspension o a digchafge. It must occur
before the issuance of the discipline and not afteruwards.
The reqguirement i=s not met merely because a superior agrees
with the discipline. It must be demonstrated that he wacs
requested to concwr, and that he reviewed the matter in
light of all the current information at the time of concur-—
rence, and that he than gave his consent o the issuance of
the discipline. While the contract does not reguire a2 wrii—
ing te accomplish this, it is the Emplover®s burden to de—
menstrate it poourred, Hith&ut a writing, it needs substan—
tially more evidence than was presented at this hearing.

in addition., the Unicon presents procedural errors which
reqguire sustaining the grievance. The grievance procedure
is the heart of the collective bargaining contract. By its
very natuwre, such a contract is made so that the parties are
able to continue commerce even though it is impossible to
delineats all possible problems which will otewur.

It must be remembered that a abor agreement controls
individuals., Their indiwviduality is what differentiates
them a=s a factor in the coperation of the Postal Service from
items such as machinery, inventory and the like. #fAs a re—
=suit, the collectiwve bargaining agreement is non—specific in
many areas where the individual case creates a situation
which must be controlled by the agresment but i= not spec—
ificelly set ferth. In such casss, the agreement acts as a
road map demonstrating the concepts to be used to resolve

confiicts betwesen the parties. There is an ongoing process




of coliective bargaining in such areas. The highway throuch
which the parties travel to resolve the problemse is the
grievance proredure.  Through that procedure the parties are
abkle to resplve the mass of problems generated by indivi-
dusais at work., The cases that are srbitrated znd resolved
by the force of an outside party are a small part of ths
actual prohlems which arise and must find adjustment.

The parties have recognized this in their aéreement in
fAr-ticlies 15 and 3i. Thus, the Union is in error when it
argused that the Employer viclated the agreement when it
faiied to issue an answer at a step in the grievance on the
sen=nencsion. Article 15, Section 3{c) anticipate= such an
action and provides for the grievance to be moved te the
next step. However, the Union is correct in its arguments
relating to other deficiencies involwving the fzilure of the
Employer teo give information nectessary to properly represent
the grievant.

In order for the grievance procedure to work, there
must be open exchange of information between the parties so
they can intelligently make their decisions. HWhile there
are certain elements of the adversary procedure, surpriss is
nct to be one of them. The parties are to divulge to each
cther the basis of the claim being made by the Union and the
basie of the denial of that claim by the Eaployer. This
includes rot only the parties®™ concepts of the labor agree—
ment but the facts of the case known to the parties and the

manner in which those factis are to be demonstrated te the



arhkitrator, if the grievance is to proceed that far. Ob-
viously, neither party i=s bound to discliase what is shown te
be actually known or considered obvious unless specifically
regussted to. Therefore, the failure to impart information
throughout the grievance preocedure is considered in the
presentation of evidence in the case or in the deciﬁinn of
the case in relation to the degree of prejudice to the "sur-
prised” party®s presentation.

fAs a result, arbitrators have held that the fzilure to
previously volunteer names of witnesses have made those
witnesses unable to testify and have permitted the witnesses
to testify. Certzin facts have been denied presentation in
the arbitration hearing because their context was not pre-
viously raised and have been permitted becavse the context
was held to have been known by the "surprised” party- in
this area, arbitrators make their decisions based on the
prejudice to the party. Thus withholding of evidence which
doss not come as & surprise to the other party because the
facts must bhe deemed to be known and expected do not consti-
tute & fatal defect. Wnhere the withholding uf-infﬂrmatinn
prevents the other party from obtaining information to which
it is entitlied and to which it cannot be held to be aware is
a viclaticn of the grievance section of the centract, Arti-
cles 15, 1& and 3i, and will affect the presentation of
evidence and/or the decision of the case.

In this case the Union®s arguments reiate to the re—
quest for information. The evidence demonstrates that while

the forms used may have changed from time to time, the lan-



guage pf the reguest has remained the same since 1974, It
has beer & lorcal practice for the Union to demand infprma—
tipn in a specific manner for grievances based on contract-
ual issues as distinguished from those based on discipline.
In the disciplinarv case, the demand for information as
filed herein by the Union: “copies of all relevant informa-
tion relied upon to bring this particular action”, is stan—
gard and resultse in the Employer disclosing the grievance
file incliuding the Form Z278E (reguest for discipline and
concurrence), 211 witness statements, any Postal Inspector®s
Investigstion Memorandum, etc. After receiving the informa-
tion, the Union may then reguest specific information.
Maturalily, the inforeation reguested must be pertinent to
the disciplinary procesding.

Here, the Uniorn made the general request and was sup—
plied with twoe supervisors’™ statements, the Investigative
Memoranduwm without attachmente and the Notices used for
discipiines. The Union made & specific request orally, not
denied by management, tory view the mail the grievant was
alleged to have thrown away, the Forms 278F and statements
of 211 individualse guestioned. The specific reguests were
not complied with.

The mail which was the subhiject of the disciplinary
procedures wacs never produced, nor was there any copy of it
presented by management. It is management’s position that
the mail which it retained was no chvious value MOV mail

that was undeliverable and would have been proper to place




in the NOV bin. The deliverable mail had been culled cut of
the recovered mail and delivered. This doeses not mean that
the Union is not entitlied to examine what i=s in the Employ—
ere possession. The Emplover informed the Union and the
arbitrater that the mail was in the possession of the In—
epection Service. 1t is the ohligation of the head of the
installatien or his designee, under frticle 31, to handile
these reguests from the Union. It was the pbligation of the
Employer to ocbtain the evidence from where it.was residing
and provide reasonable access te it te the Union. During
the hearing and stated in the Notice of Removal, there was
some gusstion between the Emplover and the grievant as to
what was or was not deliverable. Whether copies were made
of the mail eventually delivered or not could well be ger-—
mane ac to the merits of the case. Further, the Employer is
obhligated to mest the burden of proof, and it must demon—
etrate that mail was mishandled or destroyed. Teo deny the
tnrion knowledgs as to the state of that evidence i= prejudi-
cial te the grievant®s case.

The guestion of concurrence, as explained above, was
germane to the presentation of the Union®s case. I have
previously ruled the Emplovyer did not prove concurrence as
required by the contract. However, had the Emplover brought
in witnesses which would have proven concwurrence, the Union
wonld have been prejudiced by the Emplover™s +tailure to
furnish the Forme 278E or inform it of the lack of same.

After the initial request. the Emplover furnished the

statements of two supervisors, Pawlowshki and Almand. A
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major claim by the Union was that grievant was being treated
differently frem octhers. The evidence indicated that when-—
sver mall was discovered improperly placed in the MOV hin,
the carrier would be caliled over to suplzin. dhen griev—
ant’s first incident ccocurred, no guestions were ever ashked
of him, and it was as=sumed that he wss purposefully attempt-—
ing to rid himself of mail he did not want to carry, or that
he was purpoesfully mishandling the mail. The testimony of
Fir. Solby, Station Manager, demonstrated that he was the
individusl who tonk the patron®s call that started the en—
tire investigstion. It was the patron who clazimed that she
thought the carrier was being too larzy to walk to her box.
It wmas from this the assumptions were made. The Union was
never given the statement that Mr. Golby had made, and this
important piece of information, from the Union®s presenta—
tipn, was first learned at the arbitration hearing. Hadg the
statement been precsented te the Union, as was normal with
the generslily worded reguest in the past, it could well have
changed the entire course of investigation on the part of
the tnion. The intormation elicited at the hearing could
well raise certain inferences, which if foliowed, could have
besen important to the Union’s representation of the grisv—
ant. To deny the Unien the information was prejudicial.

The zabove cited defects adeguately demonstrate, in my
mind, that the portions of the grievance proceduwre which
make it work weres side—stepped in this cass. As a result,

the Union was prevented from investigation which may or may



not hawve proven beneficizal to grievant, but te which it was
entitled.

tinder the state of the procedure of this case and the
rezultant presentaticns, we will never know whether grievant
was grilty of an offense or not. The procedure was fatally
defective as to the contractueal regquirements of concurrence
end the procedural reqguiremente of the grievance process.
fercordingly, it i=s not necessary or proper te examine the
merits of the case. The grievance must be sustained.

Since the basis of issuance of both disciplipnary ac—
tions wers fzaulty, the grievant must be reinstated with full
contract rights with back pay. 7The Union also demands in—
terest under the decision at the National Level by drbitra—
tor Benjamin fAaron a2t Case Mo, HIN-5-FD-25&80. In that
lﬁward, Arbitrator Aaron states, in conclusion:

O the basis of my interpretation of Article

1£& and Section 436.11 of the EiM, I conclude that

under the National #fgreement arbitrator®s have

discretionary authority +to grant or to refuse
interest on back-pay awards when sustaining disci-
plinary grievances.

The regional arbitrators are bound by the Mationail
Awards. The faron fAward authorizes the ordering of in-—
terest. Whenever an arbitrator utilizes his discreticnary
powers, those powere must be exercised within accepted
bounds of labor relation concepts. The grant or dental of
interest is not at the whim of the arbitrator but at his
discretion, an entirely different thing.

An anzalogy may be made to cases wherein the arbitrator

finds g grievant guilty of 2 disciplinablie offense but must
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mitigate the penalty the Employer has issued. Mitigation is
2lsc not ordered in accord wmith the arbitrator®s pereonal
fesiings or desires. It ie ordered only atter the arbitra-—
tor has found the Employer to have abused its right to de—
termine the degree of discipline. In assess=ing the amount
of disripline to be rendered, the arbitrator should otilize
the maximum ampount he wounld sustain, not what he would issue
kad he keen the supervisor involwved. There are many sle—
ments taken inte account. The grievant™s eguitable position
in his employment status, the acts committed, the Emplover’s
activity in the case, etc.

For the arbitrator to act responsibly in deciding the
guestion of interest, similar decision smaking must occur.

In this case, the grievant testified that he was négligent
or careless in the handling of the mail. He denied any
intentionsl mishandiing. His carelessness, however, was a
maejor part of his being in the position he is in. His con—
tribution to the process whereby he was disciplined requires
that he bear some responcibility for his actions. Becausse
of the procedural defercts, the grievance has been sustained,
and he will receive kack pay. He, however, must be denied
interest hecause of his contribuotion te the incident.

FThe arbitrator will retain jurisdiction solely en the
question of remedy. The parties are directed to discuss
grievant®s reinstatement and back pay. In the event the
parties are unable to agree to the reeedy, including back
pav, the arhbitrateor will ==t a hearing date on that issue at

the request of either party hereto.
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The grievances are sustained in both of the above-num—
bered cases. OGrievant shall be reinstated as of the date he
wazs placed on a non—pay status. He shall have full contract
rights and back pay.

The arbitrator will retain jurisdiction solely on the
question of remesdy. The parties are directed to discuss
grievant®s reinstatement and back pay. In the event the
parties are unable to agree te the remedy, inciuding back
pay, the arbitrator will set a hearing date on that issue at
the requect of either party hereto. In the event a hearing
mucst he helid concerning to remedy, the parties must ke pre—
pared to present sufficient evidence that will permit the
arbitrator to caiculatse an Award‘in & specific amount in

dollars.

Respectfully submitted,

; froitrator
2r 19, 1985



