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STEP B TEAM
Paul D. Robbins, USPS
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NALC Code; 508099 100929
ISSUE

1. Did Management violate Articles 5, 16, 19 and 34 of the National Agreement when
they established a policy change for disciplinary action, which is inconsistent with the
Collective Bargaining Agreement? | o, what is the appropriate remedy?

DECISION

The Dispute Resolution Team (DRT) has decided to declare an IMPASSE. The NALC
National Business Agent may appeal this grievance to arbitration within fourteen (14)
days after receipt of this joint report.

The Step B team has considered all arguments and evidence in the case file and any of
this material may be cited in the event of arbitration.

EXPLANATION
UNION’S POSITION:

The union contends that management has violated multiple Articles of the National
and/or Handbooks and Manuals when they threatened letter carriers with the
implementation of a discipline policy change in which discipline would no longer be
progressive/corrective, rather it would become single track, punitive and escalating for
unrelated offenses. 2

Management cited a Regional Arbitration decision (AOBM-1A-C 08194185), and quoted
from the decision. The union notes:
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1. The NPMHU decision cited by management is a Regional decision.

2. The decision is from the NPMHU union which does not have the NALC
agreement with the Postal Service, the JCAM, the M-39 Handbook, nor
same agreements, decisions and other rulings as does the NALC,

Again, the above decision clearly does not have any bearing on this instant grievance. It
was for the NPMHU union (craft). Additionally, it is a Regional Arbitration case
(Kearney, New Jersey).

Management also erroneously attempted to claim two other decisions had relevance
in this grievance. The union notes:

1. These APWU decisions cited by management are Regional decisions.
2. These decisions are from the union APWU which does not have the NALC

agreement with the Postal Service, the JCAM, the M-39 Handbook, nor
same agreements, decisions and other rulings as does the NALC.

Clearly, this instant grievance must be decided utilizing the National Association of
Letter Carriers (NALC) agreement, the JCAM, M-39 Handbook along with all other
appropriate Handbooks, Manuals and other agreements between the NALC and
the USPS.

Qther unions' regional arbitration decisions are irrelevant to this grievance.

Management has made the claim they sent a letter from Greg Gamble (signed by Kevin
J. Augustine), dated February 12, 2010 concerning a “one track system” for discipline to
six Postal Unions. Management has presented no evidence that the NALC was sent
the letter that was “supposedly” written on February 12, 2010. The union contends
the letter was not received by the NALC.

District Manager Gamble did, at a later date, declare his intention to implement a single
track of discipline in the TN district. This instant grievance file contains statements from
fifty one Letter Carriers describing being intimidated by the declaration by Mr. Gamble
(which was passed along to the workroom floor via a “Service Talk”). Those statements
also disclosed that in the extended time they had worked at the Postal Service, many
approximately 30 years, there had never been a "single track” for discipline.

A letter from Mr. Gambile dated June 8, 2010 reads in part as follows:

“Effective Saturday, July 10, 2010, the Tennessee District will impfemeht a single tract of
discipline for unrelated infractions. The current system of multiple singie tracks for
related infractions has not been successful in correcting employee deficiencies...”

Accompanying the above letter was a “Service Talk” entitied “Policy Change for
Disciplinary Action” which has been given in several Knoxville Stations. it states in
part the following:

“Effective Saturday, July 10, 2010, the Tennessee District will implement a single track of
discipline for unrelated infractions. The current system of muitiple single tracks for
related infractions has not been successful in correcting employee deficiencies...”
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On June 17, 2010, NALC Region 8 National Business Agent Lew Drass sent a letter to
Mr. Gamble, which reads as follows:

“Dear Greg,

I am in receipt of your letter dated June 8, 2010 regarding a single track of discipline for
unretated infractions.

First of all, neither | nor anyone else who works in my office has any record or
recollection of receiving a letter from you dated February 12, 2010. Itis also significant to
note that you and | met on April 8, 2010... but never even brought this issue up.

That aside, your Ietter recognizes that you are attempting lo change the current system of
discipline as stated in the National Agreement. For instance, Atticle 16, Section 1 of the
National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive.”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that discipline
should be corrective in nature, rather than punitive. No employee may be
disciplined or discharged except for jut cause, The delivery manager must
make every effort to correct a situation before resorting to disciplinary
measures.”

The M-39 Handbook is also part of the National Agreement via Article 19.

it is the position of the NALC that the announcement of a change to the current system of
discipline woulid attempt to change the unambiguous language in the Nationai Agreement
referenced above and violates the past practice provisions as it relates to clarification of
contract language as considered in Article 5 of the National Agreement, The JCAM at
page 5-3 states:

“Changing Past Practices that implement or Ciarify Contract Language. ifa
binding past praclice clarifies or implements a contract provision, it becomes, in
effect, an unwritten part of that provision. Generally, it can only be changed by
changing the underlying contract language, or through bargaining.”

Therefore any such change would have to be negotiated at the National Level during
National Negotiations,

Itis also the position of the NALC that the current system of discipline is a work standard.
Therefore, any notification of change/changes in this work standard would have to be
made at the National Level via the provisions contained in Article 34 of the National
Agreement.

tn closing, | must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

it seems to me we should be working together to both generate revenue and reduce the
costs of disputes. It is my opinfon that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect.



if you have any questions, or would like to discuss this matter, please feel free to contact
me.”

On June 28, 2010 Mr. Gamble sent a letter to the NALC and other unions which reads
in part as follows:

“The Tennessee District is considering implementation of a single track of discipline for
unrelated infractions. The current system of muitiple single tracks for related infractions
has not been successful in correcting employee deficiencies...”

The June 28 ietter also contains the following:
"...All previous correspondence relating to this issue is hereby rescinded...”

On July 6, 2010, NALC Region 8 National Business Agent Lew Drass sent a certified
letter to Mr. Gamble pointing out the same contractual violations as Mr. Drass’ letter of
June 17, 2010."

On July 29, 2010 District Manager Gamble sent a letter which reads in part as follows:

"...it is my decision to implement a single track of discipline for unrelated
infractions in the Tennessee District effective September 1, 2010. The current
system of using three (3) tracks (performance, attendance, conduct) has not
been successful in correcting employee deficiencies...”

On August 2, 2010, Mr. Gamble prepared the 2" Service Talk entitled: Policy change
for Disciplinary Action”. The Service talk was given at all the stations in the Knoxville
Installation and was posted at all the stations. Mr. Gamble was in effect changing the
policy on discipline, thus changing Article 16 of the National Agreement and Section 115
of the M-39 Handbook.

Note that the Service Talk of June and the Service Talk of August are almost identical,
The only difference in the two is the implementation date and the removal of, “With the
current financial state of the Postal Service, declining maif volume and economic crisis
nationwide”. Mr. Gamble didn’t change anything, despite the NALC's efforts to inform

him of the various contractual violations.

On page 15-10 of the JCAM, the parties agreed to the following:

“The parties expect that good faith observance, by their respective representatives, of the
principles and procedures set forth above will resuit in resolution of substantially all
grievances initiated hereunder at the lowest possible step and recognize their obligation
fo achieve that end”.

On August 30, 2010 NALC National Business Agent Lew Drass sent the following letter
to District Manager Gambie which reads as follows:

“Dear Greg,

| am in receipt of your letter dated July 29, 2010 regarding your decision to change the
current system of using 3 tracks (performance, attendance, conduct) to administer Article
16 of the National Agreement, to a single track of discipline for unrefated infractions.



You are (or should be) well aware that the current system used by the Postal Service to
decide and issue discipiine in the Tennessee District has been in existence for decades
and has been the source of great debate via the grievance-arbitration procedure for that
same period of time.

The notion of changing the system referenced above that has been in place for decades
to a one-track system for unrelated infractions takes this debate to a whole new level.

I must inform you that the Nationai Agreement as currently written does not permit you to
make such a decision.

First and foremost, Article 5 of the National Agreement was not applied correctly here. |
tried to explain this to you in my letter dated June 17 and July 6, 2010 to no avail, but I'l
try again.

Page 5-1 - 5-4 of the JCAM (enclosed) represents the National Parties’ general
agreement on the subject of past practice. On p, 5-3, the National Parties break the
definition and rules to change "Past Practice” issues into three categories. They are:

1. To lmplement Contract Language
2. To Clarify Unambiguous Language
3. To Implement Separate Conditions of Employment

In the NALC's view, the practice of using a 3 track system to decide and issue disciptine
over a period of decades Is clearly a practice designed "To Implement Contract
Language” such as that contained in Article 16, Article 19, Section 115 of the M-39
Handbook, and Article 34 for starters.

If the argument is that the language in the above stated provisions of the National
Agreement is ambiguous, then the practice at issue here wouid fall into the “To Clarify
Unambiguous Language” category.

Either way, the contractual path to attempt to change the current discipline system o a
single track of discipline for unrelated infractions is shown in the JCAM on p. 5-3 where it
states in refevant part,

"Changing Past Practices that implement or Clarify Contract Language. if a
binding past practice ciarifies or implements a contract provision, it becomes, in
effect, an unwritten part of that provision. Generally, it can only be changed by
changing the underlying contract tanguage, or through bargaining.”

The decision to treat the established past practice of using a muitiple track discipline
system as falling into the “To Implement Separate Conditions of Employment" category
fatally flawed your attempts to make this change from the beginning.

The notion that the contract is silent on the issue of deciding, determining the level,
issuing discipline, and resolving disputes that arise when discipline is issued is absurd,

However, just for the record, Article 5 wasn't even compiied with had you been trying to
change a past practice where the contract was silent.

The first letter | received regarding this matter was to inform me that you had already
made your decision and the change would be implemented July 10, 2010. It is
interesting that you had already begun to implement service talks to announce this
change to ali employees. | responded to your letter on June 17, 2010 and informed you
that what you were doing was a violation of the National Agreement and | had never been
informed about any of this.



| received a fetter from you in early July rescinding the previous actions and announcing
the same exact change. 1 responded to your letter by letter dated July 6, 2010 and once
again informed you that what you were doing is a violation of the National Agreement.

}also met with you via the telephone to discuss this matter. | explained o you that in the
NALC’s view, what you were doing was a clear viclation of the National Agreement. We
talked about the matter for a few minutes, but that was it.

Despite the fact that the approach you took to attempt to change the past practice at
issue was misplaced, there was certainly no “good faith” bargaining efforts made on the
part of the Postal Service. As a matter of fact, there was no bargaining effort of any kind
made by the Postal Service in this situation.

It is quite clear that your final decision was made before you neglected to send me the
letter announcing the change back in February. The rest of this was merely a formality,
and therefore, nothing more than a sham.

In addition to the multiple viotations of Article 5, the decision to change from a 3 track
discipline system to a single track discipline system for unrelated infractions violates
several other provisions of the National Agreement such as, but not limited to,

Article 18, Section 1 of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that discipline
should be corrective in nature, rather than punitive. No employee may be
disciplined or discharged except for just cause. The delivery manager
must make every effort to correct a situation before resorting to
disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19. Article 19
requires that any changes to handbooks must be made at the National Level.

Itis also the position of the NALC that the current system of discipline is a work standard.
Therefore, any notification of change/changes in this work standard would have o be
made at the National Level via the provisions contained in Article 34 of the National
Agreement,

In closing, | must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

This situation mirrors the Postal Service’s misguided attempt to implement the National
Reassessment Process (NRP) in the Tennessee District in such a way as to completely
ignore your contractual obligations as agreed to by The United States Postai Service and
the National Association of Letter Carriers.

I'm requesting that you reconsider your decision and adhere to the agreed to provisions
in the National Agreement with respect to this situation instead of just making things up
as you go along like the Tennessee District did with NRP,

It seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. It is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect,
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I'want to thank you in advance for your consideration in this matter. If you have any
questions, or would like to discuss this matter, please feel free to contact me.”

In the case at bar, the NALC National Business Agent initially attempted twice to point
out the contractual violations of District Manager Gamble’s actions to avoid
numerous grievances from being filed. District Manager Gamble ignored Mr. Drass’
letters and consequently numerous grievances are fikely to be filed throughout the
Tennessee district. The NALC NBA tried a third time to convince District Manager
Gamble to do the right thing and rescind this absurd policy change.

The grievance file contains statements and interviews from twenty two letter carriers
(many having over 30 years of Postal Service) who feel intimidated by Mr. Gamble’s
change in policy. Those statements describe the multipie tracks of discipline and show
concern with management changing the “past practice” (interpretation of the language in
Article 16 of the National Agreement). The union contends the twenty two statements
and interviews are legitimate, given willingly, recorded accurately and clearly show the
past practice of the use of mulitiple tracks of discipline.

Additionally:

The NALC Region 8 NBA addressed Article 5 in all three of his |etters to District
Manager Gamble. in his letter of August 30, 2010, the NBA significantly elaborated on
the violations of Article 5 of the National Agreement.

Based on the letters District Manager Gamble has sent to the union and the content of
the associated service talks, the union contends that District Manager Gamble’s
interpretation of Article 5 of the National Agreement is incorrect. The letters and service
talk indicate District Manager Gambile is implying a “silent contract’. Thisis why he
sent notification to the union(s). The contract, specificaily; Article 16.1 is not silent
regarding the administration of discipline. Neither is Section 115 of the M-39¢ Handbook.
Both documents specifically state that discipline is to be corrective. District Manager
Gamble’s implementation of singie track discipline is not corrective. In factit is
entirely punitive.

The Tennessee District’s newest attempt to implement a local policy which violates the
National Agreement and Postal Handbooks/Manuals shows a willful disregard for the
National Agreement, Memorandums, Handbooks and Manuals.

The implementation of single track discipline does vary from established handbooks
and manuals; and the National Agreement. Management violated Article 19 of the
National Agreement and the National Arbitrator Aaron Award cited in Article 19,
Article 19 also incorporates Postal Handbooks and Manuals such as the M-39 Handbook
and ELM into the National Agreement and makes them just as enforceable as the
National Agreement.

Postmaster General John Potter wrote a Postal Directive dated February 23, 2009 which
reads as follows:

“Our bond with our employees has never been more important than it is today. That
bond is represented by the coliective-bargaining agreements with our unions...but one
thing cannot change. Our adherence to the provisions of our labor agreements. They
are our word. They are our pledge of fairness to our employees.
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It is up to each one of us to make sure that the changes we bring to the organization are
changes for the better. Respecting and protecting the provisions of the collective
bargaining agreements will help us do that".

The union contends management is in direct violation of PMG Potter's Policy Letter.
Management knew the Union’s position regarding single track discipline via the three
letters from NALC Region 8 NBA Lew Drass cited above. Mr. Drass’ pleas for contract
compliance were ignored as management implemented the new policy anyway.

Section 665.16 of the ELM reads as follows:

“Employees are expected to maintain harmonious working refationships and not to do
anything that would contribute to an unpleasant working environment”.

Section 665.24 of the ELM reads as follows:

“Similarly, there must be no tolerance of harassment, intimidation, or bullying by anyone
at any lfevel”.

The union also contends this new policy violates Sections 665.16 and 665.24 of the
ELM.

The union’s contentions contain a statement from the NALC Branch 4 President
describing the manner in which discipline has previously been issued. Supporting
documentation included statements from past NALC Branch 4 Presidents and Business
Agent. The Branch 4 President’s statement reads in relevant part as follows:

“I'm the President of NALC Branch 4, and | offer this statement in an attempt to place
some order to the unfolding of events that lead to the union filing grievance # {B4-00292-
10).

First, ! would like to go on record bolstering our Business Agent, Lew Drass's reply to the
District Manager's move to changefimplement a “one-track” method of issuing discipline.
'would like to support the Business Agent's comment that he made to the D M;
concerning the longevity (from 1972 to present) that Branch 4 has been addressing
management'’s past administering of discipline as provided in Article 16 of the National
Agreement. Every time that management didn't administer discipline in a progressive
manner with like infractions, the union was successful in getting that discipline rescinded
and removed from the employee’s files. The union has included in this grievance file,
statements from past Presidents, Business Agent and other union officials that have been
involved in the grievance procedure in Branch 4, reinforcing the fact that when dealing
with discipline grievances in the past, discipline not issued in a progressive nalure, were
always rescinded. Secondly, Branch 4 has a retired member that served as business
agent for several years and his statement reveals that he served at the National Level
representing the NALC in negotiations concerning Article 16 on more than one occasion
to insert the one-track discipline in to the National Agreement, only to be rejected by the
union and then they (management) would remove it from the table.”

The statement from Former NBA Ben Johnson reads specifically as follows:
*My name is Ben Johnson, Retired National Business Agent for the National

association of Letter Carriers, AFL-CIO. | was elected National Business Agent
in 1980 and | retired in 2002.



| was president of Branch 4NALC from 1973 to 1978 and President of the
Tennessee State Association of Letter Carriers from 1978 to 1980,

| was a member of the NALC Executive Board and a member of the National
Negotiating Team from 1981 to 2002.

| was a member of the NALC team that accompiished the NALC Agreement
with the USPS in 1981, 1984, 1987, 1990, 1994, 1998 and 2001.

During the time that | was a member of NALC negotiating team (1981-2001) the
Postal Service made several unsuccessful attempts to modify Article 16 to
include a single track discipline procedure. The USPS was never successful
in their attempts.

If the USPS wants to modify Article 16 to include a single track disciplinary
procedure, it must be done at the National Bargaining Table during the next
Contract Negotiations.

It has been an established past practice since 1973 to follow the provisions of
Article 16 of the National Agreement, which reads as follows: “In the
administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive. No employee may be disciplined or
discharged except for just cause.” {(Emphasis added at DRT)

Management is aware this existing policy can be changed only at the National Levei.
Mr. Johnson's above statement clearly describes management's attempt at the National
level on muitiple occasions. Now the Tennessee district is attempting to change the
policy which can only be changed by the National parties.

The union quoted the following from management's Handbook EL 921:
“E. Investigation

As previously discussed, when an employee commits an offense which seems to warrant
discipline, the supervisor must avoid rushing into a disciplinary action without first
investigating. The need for an investigation to meet our just cause and proof
requirements is self-evident. However, the employee’s past record must also be
checked before any disciplinary action is considered. This is obviously necessary if
we are to abide by the principle of progressive discipline. Failure to investigate
before taking a disciplinary action can result in some awkward situations for the Postal
Service.

Examples:

One employee who worked for many different supervisors on a relief assignment
was involved in discussions at separate times within one year by different
supervisors for similar infractions. When discussion did not correct the empioyee’s
irregularity, progressive discipline should have been imposed at an early stage.

in another instance, an employee bid into a new section and immediately became a
tardiness problem. During the first 10 days under the new supervisor, the employee was
tardy six times. The supervisor held a discussion with the employee without investigating
the past record, which would have revealed that the employee had been a continuing
problem and had recently returned from a 30-day suspension for tardiness. Obviously, a
discussion was not the correct action in this instance.” (Emphasis added)
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The union contends that management has failed to adhere to their own guidelines as
provided in EL 921 (quoted above), addressing the progressive issuance of discipline.

The following is the relevant portion of the National Agreement concerning Article 3.

“While postal management has the right to "manage” the Postal Service, it must act in
accordance with applicable laws, regulations, contract provisions, arbitration awards,
letters of agreement, and memoranda”.

The union has clearly shown the contractual provisions management has violated,
along with Postal Handbook and Manual provisions. The union has also shown a
National Arbitrator Aaron Award management violated and two Step B Decisions.
The Union has shown memoranda from Postmaster General Potter which was
violated. Management violated Article 3 of the Nationai Agreement.

Article 16.1 of the National Agreement reads in part as follows:

“In the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive.”

Section 115.1 of the M-39 Handbook was quoted above in the NALC NBA Drass’ letter
to District Manager Gamble. Section 115.2 reads as foliows:

"Managers can accomplish their mission only through the effective use of people. How
successful a manager is in working with peopie will, to a great measure, determine
whether or not the goals of the Postal Service are attained... Let the employee know what
is expected...Let the employee explain his/her problem—listen if given a chance, the
employee will tell you the problem...”

District Manager Gamble has effectively removed iocal management’s ability to be
successful with working with their empioyees.

Section 115.3 of the M-39 Handbook reads as follows:

“The manager has the responsibility to resolve as many probiems as possible before they
become grievances. if the employee’s stand has merit, admit it and correct the problem.
You are the manager, you must make decisions; don't pass this responsibility on to
someone else”. (Emphasis added)

With the District Manager’s implementation of single track discipline for unrelated
infractions, local managers cannot “make decisions”. The decision has already been
made; by the Tennessee District Manager.

Section 115.4 of the M-39 Handbook reads as follows:

The National Agreement sets out the basic fules and rights governing management and
employees in their dealings with each other, but it is the front-line manager who controls
management’s attempt to maintain an atmosphere between the employer and employee
which assures mutual respect for each other's rights and responsibilities”,

In this instant case, it is not the front-line manager who determines anything regarding

discipline; it is the Tennessee District Manager. The statements in this grievance file
from 22 letter carriers show they believe this new disciplinary policy is not conducive to
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maintaining a mutual respect atmosphere. The union contends documentation
contained in this grievance file shows the new policy creates a hostile work environment,

The union also contends the implementation of this new policy violates the provisions of
Article 34 of the National Agreement,

Management asserted that Manager Gamble's actions were proper because Section
665.6 of the ELM permits management to “take appropriate disciplinary measures to
correct violations of the regulations referred fo in 665" This does not describe the terms
or conditions by which the discipline must be administered. The union refers to Article
16 of the National Agreement and Section 115 of the M-39 Handbook-Management of
Delivery Services. These documents apply specifically to Letter Carriers/INALC. The
ELM includes all empioyees and all crafts. This is why it refers to discipline in such
broad terms. The parties in this instant case are not dealing with the APWU, NPMHU
Collective Bargaining Unit Agreements, but with the National Agreement beiween the
NALC and USPS which specifically addresses the terms and conditions under
which discipline must be administered. As the union has pointed out, the hew single
track discipline for unrelated infractions policy from the Tennessee District Manager
violates this, among other provisions.

The final three pages in this decision to impasse this grievance, management used
the following expressions:

the Tennessee District devolved into some convoluted
an unachieved bargaining demand

trying to impose a system on TN

firewall between each

stove pipe

unachieved bargaining demand

system has failed

in the private sector

morale of those employees who are

must pick up the siack

disrupts family commitments

every operations manager {(myself included)
severe financial ciisis

economic meltdown

in the red seven billion dollars
practices...must change

endlessly retrain



disrupt operations
unacceptable conduct
no longer suffer

ship is sinking

need all hands on deck

As is obvious, the final three pages containing the above do not even attempt to
address management’s flagrant violations of the Nationa! Agreement with the
implementation of this policy of: “single tract” discipline.

The three pages are “loaded” with “buzz words’, “aggressive expressions” and “writer's
opinions”; none of which answer their (management's) violations.

Once the appropriate: facts, circumstances, history, agreements between the parties
and etc are considered, the union contends the single track will be considered in
violation of the National Agreement.

Page 5 of the union’s contentions describe/break down the new policy into a scenario
that clearly describes one (of the many reasons shown in this file) why this new policy
declared for the Tennessee District is unfair, a change of policy and is in violation of
muiltiple Articles of the Nationai Agreement.

For all the reasons stated above and all the reasons and issues the union raised at
Formal Step A of the grievance procedure, the union believes this grievance should be
sustained in its entirety and the remedy requested should be granted.

MANAGEMENT’S POSITION:

The Management Formal A representative effectively presented the Facts and
Contentions. All of the arguments raised by Management at the Informal and Formal
Step A meetings are brought forward to Step B and at Arbitration. The Step B
representative would like to add the following:

Management contends that under the one track disciplinary process, discipline will
continue to be corrective in nature and that there is no violation of Article 3 and/or 5
and/or 16 and/or 19 and/or 34 of the National Agreement and/or Section 115 of the M-39
Handbook and/or Section 665 of the ELM, via Article 19 of the National Agreement.

The grievance file contains a copy of the August 2, 2010, Service Talk given to TN

District employees explaining the change:
AUGUST 2, 2010

***SERVICE TALK***

Policy Change for Disciplinary Action

Effective Wednesday, September I, 2010, the Tennessee District will implement a single
track of discipline for unrelated infractions, The current system of multiple single tracks
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for related infractions has not been successful in carrecting employee deficiencies. 1t is
more important than ever for employees to report as scheduled and to perform their
assigned duties safely and efficiently. This does not change the guidelines set forth in
Article 16, Any currently active discipline may be cited in future disciplinary action
request. (Emphasis added)

All Postal employees are required to comply with the rules of conduct outlined in Section
660 of the Employee and Labor Relations Manual (ELM). Employees may reference the
Postal Service Standards of Conduct (Section 663) that require employees to:

1. Discharge their assigned duties conscientiously and effectively,

2. Obey the instructions of their Supervisors.

3. Maintain harmonious working relationships and not to do anything that would
contribute to an unpleasant working environment.

4, Be regular in attendance and report as scheduled.

These are just a few examples of requirements. In addition, the ELM states that Postal
officials may take appropriate disciplinary measures to comect violations of the
regulations referred to in Section 665.

The Employee and Labor Relations Manual (ELM} is available on the Postal Service
website at www.usps.com. Please contact your immediate Supervisor or Manager if you
have any questions.

*PLEASE POST*

In this, and in all subsequent communications, management has clearly stated that this
change "does not change the guidelines set forth in Article 16.” Corrective action will
remain corrective.

Article 16.1 of the National Agreement between United States Postal Service and
National Association of Letter Carriers (NALC), AFL-CIO, reads as follows:

ARTICLE 16 DISCIPLINE PROCEDURE

16.1 Section 1. Principles

In the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive. No employee may be disciplined or discharged
except for just cause such as, but not limited to, insubordination, pilferage, intoxication
(drugs or alcohol), incompetence, failure to perform work as requested, violation of the
terms of this Agreement, or failure 1o observe safety rules and regulations. Any such
discipline or discharge shall be subject to the grievance-arbitration procedure provided
for in this Agreement, which could result in reinstatement and restitution, including back

pay.

This language exists verbatim in the National Agreement for each of the craft unions
addressed in the letters from Tennessee District Manager, Greg Gamble, The Employee
and Labor Relations Manual (ELM) is also applicable to National Postal Mail Handlers
Union (NPMHU), American Postal Workers Union (APWU), National Rural Letter
Carriers Association (NRLCA) and National Association of Letter Carriers. Although
specific to NALC Letter Carriers, Section 115.1 of Handbook M-39 simply paraphrases
the language in Article 16.1 and 16.2.

These facts are particularly important as consideration is given to previous arbitration
decisions on this subject.
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On page 12 through 13 of Arbitrator Benn's decision in USPS Case No. COC-4R-D
5111, 5614, the following is stated in part:

“...Article 16.1 states that discipline must be “corrective in nature, rather that
punitive”. It does not state that the parties have agreed that separate disciplinary
tracks are to be followed for attendance problems, insubordination, unacceptable
conduct, etc. The logical extent of the Union's argument is that before an
employee could be given a 14 day suspension for unacceptable conduct, there
must be a letter of warning and a seven day suspension for that particular
misconduct, even though, as here, the empioyee had a substantial prior
disciplinary record with a letter of warning, seven day suspension and another 14
day suspension. Under the Union’s theory, an employee couid engage in
different areas of misconduct and, not withstanding the existence of prior
lengthy suspensions, only expect to receive a letter of warning if that is the
first time that employee delved into that particular area of misconduct.
Absent clear direction from the Agreement that the parties intended such a result,
I am unwilling to apply that notion of progressive discipline to this case.

The basic function of progressive discipline is to rehabilitate the errant

employee through the imposition of increasing amounts of discipline in
order to get the message through to the employee that failure to comply
with an employer's rules will not be tolerated..." {Emphasis added)

On page 25 of Arbitrator Dobranski's decision in USPS Case No. C7C-4R-D 19906 and
20107, the following is stated in part:

“...In reaching my conclusion in this case, | did not rely upon the Postal Service
argument that it need not follow separate pitlars of progressive discipline for each
category of offense. Although the Postal Service correctly asserts that it is
not required to do this...” (Emphasis added)

Management's Formal Step A correctly states in part the following:

“...None of the requirements of Article 16 change with the implementation of this
policy. The JCAM page 16-2 (M-3) reads “it means that for most offenses
management must issue discipline in a ‘progressive’ fashion, issuing lesser
discipline for a first offense and a pattern of increasingly severe discipline for
succeeding offenses. The basis of this principle of ‘corrective’ or ‘progressive’
discipline is that it is issued for the purpose of correcting or improving employee
behavior and not as punishment or retribution.’ These principles will still apply
under the new policy. In addition, in reading this section of the JCAM, nowhere
does it state that discipline should be progressive only for related infractions. The
JCAM states that lesser discipline be issued for a first offense and increasingly
severe discipline for succeeding offenses, it does not state that the offenses have
to be related...”

Article 5 of the National Agreement between United States Postal Service and National
Association of Letter Carriers (NALC), AFL-CIO, reads in its entirety as follows:

ARTICLE 5 PROHIBITION OF UNILATERAL ACTION

The Emplover will not take any actions affecting wages, hours and other terms and
conditions of employment as defined in Section §( d) of the National Labor Relations Act
which violate the terms of this Agreement or are otherwise inconsistent with its
obligations under law. (The preceding Article, Article 5, shall apply to Transitional
Employees.)




The underiined language above also exists verbatim in the National Agreement for each
of the craft unions addressed in the letters from Tennessee District Manager, Greg
Gamble.

On page 5-1 of the USPS-NALC Joint Contract Administration Manual (JCAM), Apil
2008, the national parties agreed to the following:

“...Not all unilateral actions are prohibited by the language in Article S—only
those affecting wages, hours or working conditions as defined in Section 8(d) of
the National Labor Relations Act. Additionally, certain management decisions
concerning the operation of the business are specifically reserved in Article 3
unless otherwise restricted by a specific contractual provision...”

On page 5-2 of the USPS-NALC Joint Contract Administration Manual (JCAM), April
2009, the national parties agreed that unilateral change to a valid past practice may
also be restricted:

“...Article 5 may also limit the employer's ability to take a unilateral action
where a valid past practice exists, While most labor disputes can be
resolved by application of the written language of the Agreement, it has
long been recognized that the resolution of some disputes require the
examination of the past practice of the parties,..”

In a paper given to the National Academy of Arbitrators, Arbitrator Mittenthal described
the elements required to establish a valid past practice. In the same paper, Arbitrator
Mittenthal noted that there are three distinct functions of past practice:

» To Implement Contract Language
» To Clarify Ambiguous Language
» To Implement Separate Conditions of Employment

Management maintains, and arbitrators have agreed, that the change proposed in this
instant grievance is correctly defined as a separate condition of employment. ltis
indisputable that the parties did not include specific language to require that separate
disciplinary tracks be followed for attendance, conduct and performance in the National
Agreement or any postal manual. Nor is there any evidence to support that the national
parties intended such a result.

Once established that the past practice of multiple disciplinary tracks is a separate
condition of employment, the principal question becomes; did management act
unilaterally?

Page 5-4 of the USPS-NALC JCAM, states the following:

“Changing Past Practices that Implement Separate Conditions of
Employment. If the Postal Service seeks to change or terminate a binding

past practice implementing conditions of employment concerning arcas where
the contract is silent, Article 5 prohibits it from doing so unilaterally without
providing the union appropriate notice. Prior to making such a change
unilaterally, the Postal Service must provide notice to the union and engage in
good faith bargaining over the impact on the bargaining unit. If the parties are
unable to agree, the union may grieve the change. Management changes in such
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“silent” contracts are generally not considered violations if 1) the company
changes owners or bargaining unit, 2) the nature of the business changes or, 3)
the practice is no longer efficient or cconomical. The first of these has rarcly
arisen in Postal Service cases involving its numerous bargaining units, A change
in locat union leadership or the arrival of a new postmaster or supervisor is not,
in itself, sufficient justification to change or terminate a binding past practice, as
noted in the previous paragraph.”

Management contends, and the evidence shows, that the Unions were provided
advance notice and that management engaged in good faith bargaining through the
exchange of lefters and phone conversations between TN District Manager, Greg
Gamble and Region 8, National Business Agent, Lew Drass.

In the letter from Mr. Gamble dated June 8, 2010, he clearly addresses changes to the
nature of the business and the inefficiency of the current practice (items 2 and 3 above).
In addition, he speaks to prior efforts to notify and negotiate in good faith prior to
implementation of the policy change, in part as foliows:

“...The current system of multiple single tracks for related infractions has not
been successful in correcting employee deficiencies. With the current financial
state of the Postal Service, declining mail volume and economic crisis
nationwide, it is more important than ever for employees to report as scheduled
and to perform their assigned duties safely and efficiently.

... You were notified in a ietter dated February 12, 2010, of Management's
proposal to change the policy regarding corrective action. Management provided
the Unions with prior notice and an opporttinity to present questions or comments
by February 26, 2010. APWU was the only union to respond but declined to
bargain prior to implementation...” (Emphasis added)

In the letter from Mr. Gamble dated June 28, 2010, he again addresses changes to the
nature of the business and the inefficiency of the current disciplinary practice, as well as,
efforts to notify and negotiate. The letter reads in part as follows:

“... The current system of using three (3) tracks (performance, attendance,
conduct) has not been successful in correcting defiencies. With the current
financial state of the Postal Service, declining maii volume and economic crisis
nationwide, it is more important than ever for employees to report as scheduled
and to perform their assigned dulies safely and efficiently.

...In a letter dated February 12, 2010, Management proposed to change the
policy regarding corrective action. Prior to implementation, several union officials
stated they did not receive the previous notice. Please be advised of
Management's intent to bargain in good faith. All previous correspondence
relating to this issue is hereby rescinded. This is your written notification of
Management's proposed change to administer Article 16 in accordance with the
National Agreement by using a single track of discipline...” (Emphasis added)

Nole: The grievance file contains evidence via USPS-Track & Confirm, that this lefter and
subsequent correspondence to the Unions was delivered,

In the letter from Mr. Gamble dated June 29, 2010, he again addresses the reason for

changing the current practice (items 2 and 3 above), efforts to notify and negotiate in
good faith and his intent to proceed with implementation effective September 1, 2010,
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compromise, does not negate the reaiity that proper notification took place and that
management engaged in good faith negotiations prior to implementation,

On page 5 of Arbitrator Holden's Award in USPS Case No. A0BM-1A-C 08194185, the
foliowing is stated in pan:

"Arbitrator Talmadge's award found that the offending aspect of the grievance
before her was that Management did not provide the Union with notice or a
change to negotiate a change in the discipline practice. ‘The Plant Manager
unitaterally changed a twenty-nine year practice of applying single line discipline
to attendance, behavior and performance infractions without providing the Union
with an opportunity to negotiate prior to changing the disciplinary process, a
mandatory subject of bargaining.’ She did not find that Management cannot
change its discipline procedure.

... The focus in the instant case is on Article 5 which prohibits management from
taking unilateral action that affects ‘wages, hours and other terms and conditions
of employment... " Arbitrator Talmadge found in her case that Management had
acted unifaterally in vioiation of Article 5. She directed Management to return to
the status quo ante with the clear finding that if the changes sought by

for the Union to bargain prior to implementation, such changes would be
possible under the CBA. " (Emphasis added)

Any assertion that this change is merely an effort to terminate employees faster or easier
is not supported in fact,

The union presented that argument in USPS Case No. AOBM-1A-C 08194185 before
Arbitrator Holden. The decision reasoned this issye in part as follows:

“...Thus, it appears in practice most disciplinary cases because of their very
nature look more like single line than progressive {as defined above) procedures.
The Union's argument that Management wants to implement progressive
discipline to get people out more quickly is, thus, not substantiated by the parties’
experience.,.”

Management maintains that the policy change in this instant grievance is directed toward
correcting employee deficiencies; not compiement reduction.

To the Union’s allegation that this change is a new work standard and thus a violation of
Article 34, the Mmanagement Formal Step A states the following in part:

“...Itis management's position that the Union’s allegation that the current system
of discipline is a work standard has no merit and must be dismissed... Article 34
has not only not been violated in this grievance; it is not even applicabie..."

The management member of this Formal Step B team is aiso unclear as to how Article
34 is relevant to this policy change beyond item A., which reads as follows:

ARTICLE 34 WORK AND/OR TIME STANDARDS
A. The principle of a fair day’s work for a fair day’s pay is recognized by all parties to
this Agreement.

Management maintains that this change is entirely consistent with this agreement,
17



Among the Articles cited as violated in the circumstance is Article 19. Article 19
incorporates all Postal Service handbooks and manuals that directly relate to wages,
hours and working conditions as part of the National Agreement itself. in regard to this
dispute, the Employee and Labor Relations Manual (ELM) does, in fact, ciarify.

The language found in ELM Section 663, Postal Service Standards of Conduct,
supports the concept that whether it's addressing attendance, work performance or
conduct, it all fails under the umbrella of employee standards of conduct, and is subject
to possible disciplinary action without distinction. Sub-section 665.13 covers work
performance. Sub-section 665.16 covers standards of conduct in the work place. Sub-
section 665.41 covers the requirement for all employees to be regular in attendance.
Significantly, sub-section 665.6., Disciplinary Action, states:

“Postal officials may take appropriate disciplinary measure to correct violations of
the regulations referred to in 665.”

(Note that the word reguiations is plural, and it refers to all the regulations in ELM Section 665.)

There is no language found in ELM 665 that for disciplinary purposes, management
must address and correct different violations separately, or in isolation of one from
another. This language is now part of the Agreement. The fact that Tennessee District
may have, over time, devolved into some convoluted, ineffective, muiti-track system
does not obviate this contract language, nor does it bar them from changing their system
to conform with the original intent and language of the ELM. There is a well reasoned
arbitration award that held if management has failed in the past to exercise some right
that is granted to them under the Agreement, that does not mean they forever precluded
from exercising that right. Tennessee District is conforming with the prerogatives
outiined in ELM 665,

The language found in ELM, Section 370, Performance Evaluation, reinforces this point.
Sub-section 371 indicates employees are expected fo maintain good conduct and
perform their duties efficiently. Sub-section 375.2., Unsatisfactory Performance, defines
unsatisfactory performance in its many aspects across the board i.e., reliability,
attendance, quality and quantity of work, attendance, ability to get along with
others, etc. it goes on to state that if corrective measures fall short, and if discipline
must be taken, the appropriate procedures will be foliowed. Again, there is no language
found in this section of the ELM that different aspects of unsatisfactory performance
must be addressed separately. What the Union is seeking in this grievance is actually an
unachieved bargaining demand ~ trying to impose a system on TN District that is not
contractually required.

Under the multi-track system of "stove piping” and separately addressing attendance,
performance and conduct deficiencies independent of each other, one could have a
marginal employee on the rolis with nine separate, serious, “live” disciplinary
actions on the record. For example, there could be a LOW and two suspensions for
unsatisfactory attendance, the same three pieces of discipline for disrupting the work
room floor with obnoxious behavior, and three for unsatisfactory work performance. This
does not even take into consideration that prior to discipline being issued, there would
have been three additional forewarnings in the form of private discussions. The Union
argument is that management must forever maintain a permanent "firewall” between
each disciplinary “stove pipe” for such an employee, and that under no circumstances
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Is there a rule?
if 50, was the employee aware of the rule?

Was the employee forewarned of the disciplinary consequences for failure to follow the
rule?

> s the rule a reasonable rule?

> s the rule consistently and equitably enforced?

» Was a thorough investigation completed?

> Was the severity of the discipline reasonably related to the infraction itself?
>

>

>

YV Y Y

Is the discipline in line with that usually administered?
Was the disciplinary action taken in a timely manner?
Was the discipline corrective rather than punitive?

if all these elements, and others, are correctly communicated, considered and
investigated, management must be able to provide sufficient evidence to prove these

not representative.

In the private sector, how many employers are required to control their employees’
conduct under such an outlandish system? How many warnings on the need for an

due, in large part, to the economic meltdown and the continuing diversion of



Postal Service lost close to $ 4 billion dolfars. In FY 2010, the Postal Service will be in
the red $ 7 billion dollars, despite all of the above efforts. The Postal Service is fighting
for economic survival as an ongoing concern. The nature of the business and the

sinking; we need all hands on deck, and productively working together. That expectation
is no greater than any other business enterprise. The Postal Service should not be held
to a different standarg.

In conclusion, management contends there is no violation of Article 5, 16, 19 and 34 of
the National Agreement.

F
Step A of the grievance procedure, management is of the opinion that this grievance
should be denied in its entirety and that the remedy requested should not be granted.

This grievance file contained the following documents:

(1) PS Form 8190 for HOBN-4H-C 10366297
(2) Union Contentions/Requested Remedy, 6 pages
(3) Greg A. Gambie letter to unions dated July 29, 2010
(4) Service Talk: Policy Change for Disciplinary Action dated August 2, 2010
(5) Reba Mickel statement dated 09/17/2010, 2 pages
(6) Undated letter from Dave Clark
(7) Undated letter from Ray Winters
(8) Undated letter from Thomas L. Roliins
(9) Letter from Ben Johnson dated 10/05/2010
(10)  Article 16 exerts July 21, 1973 thry 2011, 22 pages
(11)  Undated letter from Corey L. Walton, 4 pages
(12)  Lew Drass letter dated August 30, 2010, 4 pages
(13) Lew Drass ietter dated July 6, 2010, 2 pages
(14)  Lew Drass letter dated June 17, 2010, 2 pages
(15)  Greg A. Gamble letter to unions dated June 8, 2010
(16)  Greg A. Gamble letter to unions dated June 28, 2010
(17)  Greg A. Gamble letter to unions dated July 29, 2010
(18)  John E. Potter jetter dated February 23, 2009
(19)  Page 5-1 thru 5-4 of the USPS/NALC Joint Contract Administration Manual
(20)  Page 16-1 and 16-2 of the USPS/NALC Joint Contract Administration Manual
(21} Page 19-1 and 19-2 of the USPS/NALC Joint Contract Administration Manual
(22)  Page 34-1 and 34-2 of the USPS/NALC Joint Contract Administration Manual
(23) Page 4 and 5 of Handbook M-39
(24)  Management Contentions, 25 pages
(25)  Management's Additions, 3 pages
(26)  Email correspondence from Renee Cannon dated September 20, 2010
(27)  Kevin J. Augustine for Greg Gamble letter dated February 12, 2010
(28)  Greg A. Gamble letter to unions dated June 8, 2010
(29) Greg A. Gamble letter to unions dated June 8, 2010 w/Track & Confirm Resuits,
3 pages
(30)  Lew Drass letter dated June 17, 2010, 2 pages
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(31)  M-3: Greg A. Gamble letter to unions dated June 28, 2010 w/Track & Confirm
Results, 3 pages

(32)  Formal Step A Resolution for HOBN-4H-C 10261795

(33) Copy of Formal Step A Resolution for HOBN-4H-C 1 0261795 printed from GATS

(34)  Management Contentions, 2 pages

(35) Greg A. Gamble letter to unions dated July 29, 2010 w/Track & Confirm Results,
3 pages

(36) Service Taik: Policy Change for Disciplinary Action dated August 2, 2010

(37)  Service Talk #2: Policy Change for Disciplinary Action dated August 30, 2010

(38)  Employee and Labor Reiations Manual, Section 665, 3 pages

(39) TN District Performance Reports, 6 pages

(40)  Email correspondence from Renee Cannon dated September 24, 2010

(41)  Blank PS Form 630, March 2006

(42)  Arbitrator Gamser Award in USPS Case No. NB-N-4 298-D, 5 pages

(43)  Step B Decision HOBN-4H-C 10314794, 17 pages

(44)  October 2008 letter from John E. Potter, Postmaster General/Chief Executive
Officer and Alan C. Kessler, Chairran Board of Governors, 2 pages

@MKL f = ISy 49,

Paul D. Robbins Fred Qualls
USPS Step B Representative NALC Step B Representative

DRT grievance # 485-10

Cc; Mr. Lew Drass, NALC NBA

Annette Poole, Southeast Area Labor Relations Office

* Mark Sullivan, Southeast Area Labor Relations Office
Monica Lucas, USPS Step A Representative
Leman D. Clark, NALC Step A Representative
George Adkisson, District Manager Labor Relations
J. Renee Cannon, District Manager Labor Relations (A)
Greg Gambile, District Manager
Patty Frederick, District Manager HR
Tracy Mofield, District Manager Operations Support (A)
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Lew Drass

National Business Agent
NALC Region 8

160 Commissioner Drive
Meridianville, AL
35759-2038
256.828.82056

Fax; 256.828.8613

Fredric V. Rolando
President

Gary H. Mullins
Executive Vice President

George C. Mignosi
Vice President

Jane E. Broendel
Secretary-Treasurer

Nicole Rhine
Asst. Secretary-Treasurer

Dale P. Hart
Director, City Delivery

Brian E. Hellman
Director, Safely & Health

Myra Warren
Director, Life Insurance

Timothy C. 0'Malley
Director, Health Insurance

Ernest S. Kirkland
Director, Retired Members

Board of Trustees:

Larry Brown Jr.
Chairman
Randall L. Keller
Michael J. Gill

Affiliated vith the AFL-CIO &

=
—

National Association of

Letter Carriers.

Frdric V. Rolando; President

November 8, 2010

Dave Clark, President

Branch 4

National Association of Letter Carriers
P.O. Box 140816

Nashville, TN 37214-0816

Re: HO6N-4H-C 10366297 - Class Action (B4-00292-10) 08-180063

Dear Dave:

Attached is the Step B decision for the above referenced case. As you will note, the grievance
has been impassed.

After reviewing this decision and the evidence contained in the file, it has been determined to
request arbitration for this matter. Therefore, also attached is a copy of the request for
arbitration.

If you have any questions regarding this matter, please feel free to contact me.

Fraternally,

J W
)’{]EeW Drass
National Business Agent
Region 8
LD/sh
Attachment

Union Network International



CHRIS VERVILLE, Vice President BOB KING, JR., Health Benefits Representalive

EDWARD F. NAPPER, SR., Tre : RAY RAYMER, N.S.B.A. Clerk
J. E. WOODARD, Financial Secigfarfyr M'BL;Q;S\R;J%)HM;\% 04NE ANDRE HINTON, Trustee i
LISA EHRHART, Sergeant-At-Arms ' DALE LYLES, Trustee
GLENN WATTS, Director of Retirees JAMES BROWN, Trustee
fronal tafion of Wetter Carri
afinngl Assoriafion of Uetter Qarriers

722
LEMAN D. CLARK, JR., President
Suite 212, Bldy. C
211 Donetson Pike
P.O. Box 140816
Nashville, TN 37214
(615) 883-7687

LR PAUL GLAVIN, JR., Secretary
: Suite 212, Bidg. C
211 Donelson Pike
£.0. Box 1408186
Nashville, TN 37214
(615) 883-7687

October 29, 2010

Corey Walton

Belle Meade Post Office
5421 Hwy. 100
Nashville, TN 37205

RE: Gricvance B4-00292-10 (CLASS ACTION)
VIOLATIONS: Articles 5, 16, 19, and 34 of the National Agreement
Dear Brother Walion,

The above referenced grievance regarding a Policy Change was not resolved at the Step
B-Discussion Level of the Dispute Resotution Process. Therefore, the grievance has been
declared an Impasse. The NALC National Business Agent may appeal this grievance for
arbitration.

Fraternally,

oo 0, (Mah- GL

Leman D. Clark, Jr.
President

LDC/dt




National Association of Letter Carriers  (AFL-CIO)

REQUEST FOR ARBITRATION

Certified No. 7009 2820 0003 5434 4683 DATE: November 09, 2010

TO: Labor Relations Processing Center FROM: NATIONAL BUSINESS AGENT
United States Postal Service Lew Drass ’
225 North Humphreys Boulevard 160 Commissioner Drive
Memphis, TN 38166-0841 Meridianville, AL 35759-2038

DISPUTE RESOLUTION PROCESS REQUEST FOR ARBITRATION

USPS NO: H06N4HC10366297

NALC DRT NO: 08-180063

BRANCH GRIEV. NO: B4-00292-10

CLASS ACTION

NASHVILLE, TN

DECISION RECEIVED: 11/01/2010

VIOLATION: IMPROPER POLICY CHANGE FOR DISCIPLINARY ACTION

Dear Sir or Madam:

Pursuant to the provisions of the NALC/USPS Joint Dispute Resolution Process, | hereby appeal
the above referenced grievance to arbitration. '

Sincerely,

o

ew Drass
NATIONAL BUSINESS AGENT

cc:  Branch President, NALC
Step B Team
Postmaster



Pete Moss

National Business Agent
NALC Region 8

160 Commissioner Drive
Meridianville, AL
35759-2038
256.828.8205

Fax: 256.828.8613

Fredric V. Rolando
President

Timolhy C. 0'Malley
Executive Vice President

George C. Mignosi
Vice President

Jane E. Broendel
Secrefary-Treasurer

Nicole Rhine
Asst. Secretary-Treasurer

Lew Drass
Director, City Delivery

Manuel L. Peralia Jr.
Director, Safety & Health

Myra Warren
Director, Life Insurance

Brian E. Hellman
Director, Health Insurance

Ernest S. Kirkland
Director, Retired Members

Board of Trustees:

Larry Brown Jr.
Chairman
Randall L. Keller
Michael J. Gill

Affiliated with the AFL-CIO &
Union Network International

Letter Carriers

National Association of

April 14, 2011

Dave Clark, President

Branch 4

National Association of Letter Carriers
P.O. Box 140816

Nashville, TN 37214-0816

08-180063

Re: HO6N-4H-C 10366297 - Class Action (B4-00292-10)

Dear Dave:

This is to advise you the above referenced arbitration case has been assigned for hearing before
Arbitrator Clarke at 9:00 am on April 26, 2011 at the postal facility located on 525 Royal
Parkway, Nashville, TN 37229.

Steve Vadorsky, Local Business Agent, will represent the National Association of Letter Carriers

at this hearing.

Please notify the grievant of the time and place of the hearing and advise him that he should

make arrangements to be present at the hearing.
In the meantime, if you have any questions please let me know.

In Solidari

Pete Moss
National Business Agent
Region 8

PM/sh




CHRIS VERVILLE, Vice President
EDWARD F. NAPPER, SR., Treasurer
J. E. WOODARD, Financial Secretary
LISA EHRHART, Sergeant-At-Arms
GLENN WATTS, Director of Rstirees

M. L. (Rip) MALONE
BRANCH NO. 4

BOB KING, JR., Health Benefits Representative
RAY RAYMER, N.S.B.A. Clerk

ANDRE HINTON, Trustee

DALE LYLES, Trustee

JAMES BROWN, Tiustes

PAUL GLAVIN, JR., Secretary
Suite 212, Bidg. C
211 Donelson Plke
P.O. Box 140816
Nashville, TN 37214
{615) 883-7687

LEMAN D. CLARK, JR., President
Suite 212, Bldg. C
211 Donelson Pike
P.C. Box 140818
Nashville, TN 37214
(615) 883-7687

October 12, 2010

Corcy Walton

Belie Meade Post Office
5421 Hwy. 100
Nashville, TN 37205

RE: Grievance B4-00292-10 (CLASS ACTION)
VIOLATIONS: Articles 5, 16, 19, and 34 of the National Agreement

Dear Brother Walton,
The above referenced grievance regarding a Policy Change was not resolved at the Step

A-Discussion Level of the Dispute Resolution Process. Therefore, the grievance has been
escalated to the Step B Meeting Level of the Dispute Resolution Process.

Fraternally,

Comam () Ll t-

Leman D. Clark, JIr,
President

LDC/dt

@FHhTing



ARBITRATION SGHEDULING PROGESSING CENTER

UNITED STATES
jlrzz‘fWJSTZHLSIﬂ?V“HErM

Jamaary 6, 2011

PETER CLARKE
6001 SAVOY DR STE 305
HOUSTON, TX 77036-3322

Pursuant to Article 15, section 4, B.2, of the 2006 National Agreement the following
arbitration cases(s) has been scheduled before this arbitrator on the Regular Regional
Arbitration Panel. The hearing will begin at 3:00am on April 26, 2011 at the postal
facility located at 525 ROYAL PKWY NASHVILLE, TN 37229.

HOG6N-4H-C 10366297 B40029210 CLASS ACTION CNTR NASHVILLE Pl

Where more than one case is scheduled at a location, cases will be heard in the order
listed unless the parties mutually agree to present the cases in a different ordar.

This letter does not constitute a waiver by either party of any issues of arbitrability
or timeliness as it relates to the processing of the grievancea, as it merely servas to
confirm to the arbitrator the location, date and time, pursuant to the taerms of Article
15, Section 4, B.2 of the 2006 National Agreement and the back-up case(s) pursuant to
Article 15, Section 4, A.4 of the 2006 National Agreement.

Bloise Lance

Manager, Labor Ralations

c¢: Labor Relations,Tennesses
NALC - P Mosa CERTIFIED NO: 7003 311C Q002 9581 8536

(ADVOCATE USE ONLY)

Management Advocate / Date Union Advocate / Date

(Printed Name) {Printed Name)

SHOW EACH CASE DISPOSITION ABOVE

225 N Humporeys Boutevaro
Memphis TN 38166-0979
901-747-7237

Fax: 901.747-7206



STEP B DECISION

STEP B TEAM
Paut D. Robbins, USPS
Fred Qualls, NALC

District: Tennassee
DRT Number: 485-10

Decision: IMPASSED

USPS number: HOBN-4H-C 10366297
Grievant: Class Action

Branch Grievance Number: RB4-00292-10

Branch: 4

instaliation: Nashville

Delivery Unit: Installation

State: Tennessee

incident Date: Ongoing

Date Informal Step A Initiated: 09/07/2010

Formal Step A Meeting Date 10/08/2010.

Date Received at Step Bt 10/13/2010

Step B Decision Date: 1042712010

issue Code: 19.2000, 05.0000, 34.000
NALC Code: 508099 100929
ISSUE

1_Did Management violate Articles 5, 16, 19 and 34 of the Nationa! Agreement when
they established a policy change for disciplinary action, which is inconsistent with the
Collective Bargaining Agreement? I1f so, what is the appropriate remedy?

DECISION

The Dispute Resolution Team (DRT) has decided to dectare an IMPASSE. The NALC
National Business Agent may appeal this grievance to arbitration within fourteen (14)
days after receipt of this joint report.

The Step B team has considered all arguments and evidence in the case fite and any of
this material may be cited in the event of arbitration.

EXPLANATION

UNION’S POSITION:

The union contends that management has viotated multiple Articles of the National
andfor Handbooks and Manuals when they threatened letter carriers with the
implementation of a discipline policy change in which discipline would no longer be
progressivelcorrective, rather it would become single track, punitive and escalating for
unrelated offenses.

Management cited a Regional Arbitration decision (A0BM-1A-C 08194185}, and quoted



1. The NPMHU decision cited by management is @ Regional decision.

2. The decision is from the NPMHU union which does not have the NALC
agreement with the Postal Service, the JCAM, the M-39 Handbook, nor
same agreements, decisions and other rulings as does the NALC.

Again, the above decision clearly does not have any bearing on this instant grievance. it
was for the NPMHU union {craft). Additionally, it is a Regional Arbitration case
(Kearney, New Jersey).

Management also erroneously attempted to claim two other decisions had relevance
in this grievance. The union noles:

1. These APWU decisions cited by management are Regional decisions.
2 These decisions are from the union APWU which does not have the NALC

agreement with the postal Service, the JCAM, the M-39 Handbook, nor
same agreements, decisions and other rulings as does the NALC.

Clearly, this instant grievance must be decided utilizing the National Association of
Letter Carriers (NALC) agreement, the JCAM, M-39 Handbook along with all other
appropriate Handbooks, Manuals and other agreements between the NALC and
the USPS.

Other unions’ regional arbitration decisions are irrelevant to this grievance.

Management has made the claim they sent a letter from Greg Gamble {signed by Kevin
J. Augustine), dated February 12, 2010 concerning a "one track system" for discipline to
six Postal Unions. Management has presented no evidence that the NALC was sent
the letter that was “supposediy” written on February 12, 2010. The union contends
the letter was not received by the NALC.

District Manager Gamble did, at a tater date, declare his intention to implement a single
track of discipline in the TN district. This instant grievance file contains statements from
fifty one Letter Carrters describing being intimidated by the declaration by Mr. Gamble
{which was passed along to the workroom floor via a “Service Talk"). Those statements
also disclosed that in the extended time they had worked at the Postal Service, many
approximately 30 years, there had never been a "single track” for discipline.

A letter from Mr. Gamble dated June 8, 2010 reads in part as follows!

“Effective Saturday, July 10, 2010, the Tennessee District will implement a single tract of
discipline for unrelated infractions. The current system of multiple single tracks for
related infractions has not been successful in correcting employee deficiencies..

Accompanying the above letter was a “Service Talk” entitled "Policy Change for
Disciplinary Action” which has been given in several Knoxville Stations. !t states in
part the following:

"Effective Saturday, July 10, 2010, the Tennessee District will implement a single track of
discipline for unreiated infractions. The current system of multiple single tracks for
atated infractions has not been successful in correcting employee deficiencies...”



On June 17, 2010, NALC Region 8 Nationat Business Agent | ew Drass sent a letter to
Mr. Gamble, which reads as follows:

“Dear Greg,

t am in receipt of your letier dated June 8, 2010 regarding a single track of disciptine for
unrelated infractions.

First of all, neither | nor anyone efse who works in my office has any record of
recollection of receiving a letter from you dated February 12,2010, ttis alse significant to
note that you and | met on April 8, 2010... but never even prought this issue up.

That aside, your letter recognizes that you are attempting to change the current system of
discipline as stated in the National Agreement. For instance, Article 16, Section 1 of the
National Agreement states in relevant pan,

1 the administration of this Article, a basic principle shall be that
discipiine should be corrective in nature, rather than punitive.”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that discipline
should be corrective in nature, rather than punitive. No employee may be
disciplined or discharged except for jut cause. The delivery manager must
make every effort to correct a situation hefore resorting to disciplinary
measures.”

The M-3¢ Handbook is also part of the National Agreemem via Article 19.

‘It is the position of the NALC that the announcement of a change to the current system of !
discipline would attempt to change the unambiguous language in the National Agreement
referenced above and violates the past practice provisions as il relates to clarification of
contract language as considered in Article 5 of the National Agreement. The JCAM at

page 5-3 states:

“Changing Past Practices that implement or Clarify Contract Language. ifa
binding past practice clarifies or implements a contract provision, it becomes, in
effect, an unwritten part of that provision, Generally, it can only be changed by
changing the underiying contract language, of through bargaining.”

Therefore any such change would have to be negotiated at the Nationat Leve! during
National Negotiations.

It is aiso the position of the NALC that the current system of discipline is & work standard.
Therefore, any notification of change/changes in this work standard would have 10 be
made at the National Level via the provisions contained in Article 34 of the National
Agreement.

In closing, | must say that it is regretiable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the Nationat
Agreement as described in your letter. ‘

It seems to me we should be working together to both generate revenue and reduce the
costs of disputes. [t is my opirion that any attempt to implement the change to the
curreni disciplinary system as stated in your letter will have the opposite effect.



If you have any questions, or would like to discuss this matter, please feel free to coact
me."

On June 28, 2010 Mr. Gamble sent a letter to the NALC and other unions which reads
in part as follows:

“The Tennessee District is considering implementation of a single track of discipline for

unrelated infractions. The current system of multiple single tracks for refated infractions
has not been successful in correcting employee deficiencies...”

The June 28 letter also contains the following:
*_ All previous correspondence refating to this issue is hereby rescinded...”

On July 6, 2010, NALC Region 8 National Business Agent Lew Drass sent a certified
letter to Mr. Gamble pointing out the same contractual violations as Mr. Drass' letter of
June 17, 2010."

On July 29, 2010 District Manager Gamble sent a letter which reads in part as follows:

“ it is my decision to implement a single track of discipline for unrelated
infractions in the Tennessee District effective September 1, 2010. The current
system of using three (3) tracks (performance, attendance, conduct) has not
peen successful in correcting employee deficiencies...”

On August 2, 2010, Mr. Gamble prepared the 2" service Talk entitied: Policy change
for Disciplinary Action”. The Service talk was given at all the stations in the Knoxville
Installation and was posted at ali the stations. Mr. Gamble was in effect changing the
policy on discipline, thus changing Article 16 of the National Agreement and Section 115
of the M-39 Handbook.

Note that the Service Talk of June and the Service Talk of August are almost identical.
The only difference in the two is the imptementation date and the removal of, "With the
current financial state of the Postal Service, declining maff volume and economic crisis
nationwide”. Mr. Gamble didn't change anything, despite the NALC's efforts to inform
him of the various contractual violations.

On page 15-10 of the JCAM, the parties agreed to the following:

“The parties expect that good faith observance, by their respective representatives, of the
principies and procedures set forth above will result in resolution of substantially all
grievances initiated hereunder at the lowest possible step and recognize their obligation
to achieve that end”.

On August 30, 2010 NALC National Business Agent Lew Drass sent the following letter
to District Manager Gambte which reads as follows:

“Dear Greg,
| am in receipt of your letter dated July 29, 2010 regarding your decision to change the

current system of using 3 tracks (performance, attendance, conduct) to administer Article
16 of the National Agreement, to a single track of discipline for unrelated infractions.



You are (or should be} weil aware that the current system used by the Postal Service to
decide and issue discipline in the Tennessee District has been in existence for decades
and has been the source of great debate via the grievance-arbitration procedure for that
same period of time,

The notion of changing the system referenced above that has been in place for decades
to a one-frack system for unrelated infractions takes this debate to a whole new level

I must inform you that the National Agreement as currenily written does not permit you to
make such a decision.

First and foremost, Article 5 of the Naticnal Agreement was not applied correctly here. |
tried to explain this to you in my letter dated June 17 and July 6, 2010 to no avail, but I'
try again.

Page 5-1 - 5-4 of the JCAM (enciosed) represents the National Parties' general
agreement on the subject of pasi practice, On p, 5-3, the Nalional Parties break the
definition and rules to change "Past Practice” issues into three categories. They are:

1. To Implement Contract Language
2. To Clarify Unambiguous Language
3. Tolmplement Separate Conditions of Employment

In the NALC’s view, the practice of using a 3 track system to decide and issue discipline
over a period of decades is clearly a practice designed "To Implement Contract
Language” such as that contained in Articte 16, Article 19, Section 115 of the M-39
Handbook, and Article 34 for starters.

i the argument is that the language in the above stated provisions of the National
Agreement is ambiguous, then the practice at issue here would fall into the “To Clarify
Unambiguous Language” category.

Either way, the contractual path to attempt to change the current discipline system lo a
single track of discipline for unrelated infractions is shown in the JCAM on p. 5-3 where it
states in relevant pan,

"Changing Past Practices that implement or Ciarify Contract Language. if a
binding past practice clarifies or implements a contract provision, it becomes, in
effect, an unwritten part of that provision. Generally, it can only be changed by
changing the underlying contract language, or through bargaining.”

The decision to treat the established past practice of using a multiple track discipline
system as falling into the "To implement Separate Conditicns of Employment” category
fatally flawed your attempts to make this change from the beginning.

The notion that the contract is silent on the issue of deciding, determining the level,
issuing discipline, and resolving disputes that arise when discipline is issued is absurd,

However, just for the record, Article 5 wasn't even complied with had you been trying to
change a past practice where the coniract was silent.

The first letter | received regarding this matter was to inform me that you had already
made your decision and the change would be implemented July 10, 2010. It s
interesting that you had already begun to implement service tatks to announce this
change to all employees. | responded to your letter on June 17, 2010 and informed you
that what you were doing was a violation of the National Agreement and | had never been
informed about any of this.



[ received a letter from you in early July rescinding the previous actions and announcing
the same exact change. | responded to your letter by letter dated July 6, 2010 and once
again informed you that what you were doing is a violation of the National Agreement.

t also met with you via the telephone to discuss this matter, | explained to you that in the
NALC's view, what you were doing was a clear violation of the National Agreement, We
tatked about the matter for a few minutes, but that was it.

Despite the fact that the approach you took to attempt to change the past practice at
issue was misplaced, there was certainly no "good faith” bargaining efforts made on the
part of the Postal Service. As a matter of fact, there was no bargaining effort of any kind
made by the Postal Service in this situation.

it is quite clear that your final decision was made before you neglected to send me the
fetter announcing the change back in February, The rest of this was merely a formality,
and therefore, nothing more than a sham.

In addition to the multiple viclations of Article 5, the decision to change from a 3 track
discipline system to a single track discipline system for unretated infractions viclates
several other provisions of the National Agreement such as, but not limited to,

Article 16, Section 1 of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive.”

Further, Section 1151 of the M-38 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that discipline
should be corrective in nature, rather than punitive. No employee may be
disciplined or discharged except for just cause. The delivery manager
must make every effort to correct a situation hefore resorting to
disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19. Article 19
requires that any changes to handbooks must be made at the National Level.

it is also the position of the NALC that the current system of discipline is a work standard.
Therefore, any notification of change/changes in this work standard would have o be
made at the National Level via the provisions contained in Article 34 of the National
Agreement,

In closing, | must say that it is regrettable that you woulgd attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

This situation mirrors the Postal Service’'s misguided attempt to implement the National
Reassessment Process (NRP) in the Tennessee District in such a way as to completely
ignore your contractual obligations as agreed to by The United States Postal Service and
the National Association of Letter Carriers,

I'm requesting that you reconsider your decision and adhere to the agreed to provisions
in the National Agreement with respect to this situation instead of just making things up
as you go along like the Tennessee District did with NRP.

't seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. It is my opinion that any attempt to implement the change to the
ciirrent dierinlinary cuclam ac ctatad in velir labtar witl have Hhey Aannncito offant



| want to thank you in advance for your consideration in this matter. if you have any
questions, or wouid like to discuss this matter, please feel free to contact me."

in the case at bar, the NALC National Business Agent initially attempted twice to point
out the contractual violations of District Manager Gamble’s actions to avoid
numerous grievances from being filed. District Manager Gamble ignored Mr. Drass’
tetters and consequently numerous grievances are likely to be filed throughout the
Tennessee district. The NALC NBA tried a third time to convince District Manager
Gamble to do the right thing and rescind this absurd policy change.

The grievance fite contains statements and interviews from twenty two letter carriers
{many having over 30 years of Postal Service) who feel intimidated by Mr. Gamble's
change in policy. Those statements describe the multiple tracks of discipline and show
concern with management changing the “past practice” (interpretation of the language in
Article 16 of the National Agreement). The union contends the twenty two statements
and interviews are legitimate, given willingly, recorded accurately and clearly show the
past practice of the use of multiple tracks of discipline.

Additionally:

The NALC Region 8 NBA addressed Article 5 in all three of his letters to District
Manager Gamble. In his letter of August 30, 2010, the NBA significantly etaborated on ~
the violations of Article 5 of the National Agreement.

Based on the letters District Manager Gamble has sent to the union and the content of
the associated service talks, the union contends that District Manager Gamble's
interpretation of Article 5 of the National Agreement is incorrect. The letters and service
talk indicate District Manager Gamble is implying a “silent contract’. This is why he
sent notification to the union{s). The contract, specifically; Article 16.1 is not silent
regarding the administration of discipline. Neither is Section 115 of the M-39 Handbook.
Both documents specifically state that discipline is to be corrective. District Manager
Gamble's implementation of single track discipline is not corrective. In fact itis
entirely punitive.

The Tennessee District's newest attempt to implement a local policy which violates the
National Agreement and Postal Handbooks/Manuals shows a willful disregard for the
National Agreement, Memorandums, Handbooks and Manuals.

The implementation of singie track discipline does vary from established handbooks
and manuals: and the National Agreement. Management violated Article 19 of the
National Agreement and the National Arbitrator Aaron Award cited in Article 19.
Article 19 also incorporates Postal Handbooks and Manuals such as the M-39 Handbook
and ELM into the National Agreement and makes them just as enforceable as the
National Agreement.

Postmaster General John Potter wrote a Postal Directive dated February 23, 2009 which
reads as follows:

“Our bond with our employees has never been more important than it is today. That
bond is represented by the colfective-bargaining agreements with our unions...but one
thing cannot change. Our adherence to the provisions of our labor agreements. They
are our word. They are our pledge of fairness to our employees.



It is up to each one of us to make sure that the changes we bring to the organization are
changes for the better. Respecting and protecting the provisions of the collective
bargaining agreements will help us do that".

The union contends management is in direct violation of PMG Potter’s Policy Letter.
Management knew the Union’s position regarding single track discipline via the three
letters from NALC Region 8 NBA Lew Drass cited above. Mr. Drass’ pleas for contract
comphance were ignored as management implemented the new policy anyway.

Section §65.16 of the ELM reads as follows:

‘Employees are expected to maintain harmonious working retationships and not to do
anything that would contribute to an unpleasant warking environment”.

Section 665.24 of the ELM reads as follows:

“Similarly, there must be no tolerance of harassment, intimidation, or bullying by anyone
at any level”.

The union also contends this new policy violates Sections 665.16 and 665.24 of the
ELM.

The union's contentions contain a statement from the NALC Branch 4 President
describing the manner in which discipline has previously been issued. Supporting
documentation included statements from past NALC Branch 4 Presidents and Business
Agent. The Branch 4 President’s statement reads in relevant part as follows:

“I'm the President of NALC Branch 4, and 1 offer this statement in an attempt to place
some order to the unfolding of events that lead to the union filing grievance # (B4-00292-
10).

First, | would like to go on record bolstering our Business Agent, Lew Drass's reply to the
District Manager's move to change/implement a "one-track’ method of issuing discipline.
1 would like to support the Business Agent's comment that he made to the D M;
concerning the longevity (from 1972 to present} that Branch 4 has been addressing
management's past administering of discipline as provided in Article 16 of the National
Agreement. Every time that management didn't administer discipling in a progressive
manner with like infractions, the union was successful in getting that discipline rescinded
and removed from the employee's files. The union has included in this grievance file,
statements from past Presidents, Business Agent and other union officials that have been
involved in the grievance procedure in Branch 4, reinforcing the fact that when dealing
with discipline grievances in the past, discipline not issued in a pragressive naiure, were
always rescinded. Secendly, Branch 4 has a retired member that served as business
agent for several years and his statement reveals that he served at the National Level
representing the NALC in negotiations concerning Article 16 on more thanh one occasion
to insert the one-track discipline in to the National Agreement, only 1o be rejected by the
union and then they (management) would remove it from the table.”

The staternent from Former NBA Ben Johnson reads specifically as follows:
“My name is Ben Johnson, Retired National Business Agent for the National

association of Letter Carriers, AFL-CIO. ! was elected National Business Agent
in 1980 and | retired in 2002.



! was president of Branch 4NALC from 1973 to 1978 and President of the
Tennessee State Association of Letter Carriers from 1976 to 1980,

I was a member of the NALC Executive Board and a member of the National
Negotiating Team from 1981 to 2002,

I was a member of the NALC team that accomplished the NALC Agreement
with the USPS in 1981, 1984, 1987, 1990, 1994, 1998 and 2001.

During the time that | was a member of NALC negotiating team (1981-2001) the
Postal Service made several unsuccessful attempts to modify Article 16 to
include a single track discipline procedure. The USPS was never successful
in their attempts.

If the USPS wants to modify Article 16 to include a single track disciplinary
procedure, it must be done at the National Bargaining Table during the next
Contract Negotiations.

It has been an establisned past practice since 1973 to follow the provisions of
Article 16 of the National Agreement, which reads as follows: "in the
administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive. No employee may be disciplined or
discharged except far just cause.” (Emphasis added at DRT)

Management is aware this existing policy can be changed only at the National Level.
Mr. Johnson's above statement clearly describes management’s attempt at the National
Level on muitiple occasions. Now the Tennessee district is attempting to change the
policy which can only be changed by the National parties.

The union quoted the following from management's Handbook EL 921
"E. Investigation

As previously discussed, when an employee commits an offense which seems to warrant
discipline, the supervisor must avoid rushing into a disciplinary action without first
investigating. The need for an investigation to meet our just cause and proof
requirements is self-evident. However, the employee’s past record must also be
checked before any disciplinary action is considered. This is obviously necessary if
we are to abide by the principle of progressive discipline. Failure to investigate
before taking a disciplinary action can resull in some awkward situations for the Postal
Service.

Examples;

One empioyee who worked for many different supervisors on a relief assignment
was involved in discussions at separate times within one year by different
supervisors for similar infractions, When discussion did not correct the employee’s
irregularity, progressive disciptine should have been imposed at an early stage.

In another instance, an employee bid into a new section and immediately became a
tardiness problem. During the first 10 days under the new supervisor, the employee was
tardy six times. The supervisor held a discussion with the employee without investigating
the past record, which would have revealed that the employee had been a continuing
problem and had recently returned from a 30-day suspension for tardiness. Obviously, a
discussion was not the correct action in this instance " (Emphasis added)




The union contends that management has failed to adhere 10 their own guidelines as
prov'\ded in EL 921 (quoted above), addressing the progress’we issuance of discipline.

The {ollowing is the retevant portion of the National Agreement concerning Adicle 3.

“pihite postal management has the right to “manage” the postal Service, it must actin
accordance with applicable Jaws, regutations. contract provisions, arbitration awards,
tetters of agreement, and memoranda’.

The union has clearly shown the contractual provistons management has violated,
along with Postal Handbook and Manual provisions The union has also shown a
National Arbitrator Aaron Award management violated and two Step B Decisions.
The Union has shown memoranda from Postmaster General Potter which was

violated. Management violated Article 3 of the National Agreement.

Adticte 16.1 of the National Agreement reads in part as follows:

“in the administration of this Articte, 8 pasic principie shali be that discipline should be
corrective in nature. rather than puniiive."

gection 115.1 of the M-38 Handbook was quoted above in the NALC NBA Drass’ letter
to District Manager Gamble. gection 115.2 reads as follows:

“Managers ¢an accomplish their mission only through the effective use of people. How
successful @ manager is in working with people will, to a great measure, determine
whether or not the goals of the Postal Service are attained... L.et the employee know what
is expected‘..Let the employee explain hisfher prob!em——listen if given a chance, the

employee will tefl you the problen.

District Manager Gamble has effectively removed local management's ability to be
successful with working with their employees.

Section 115.3 of the M-39 Handbook reads as follows:

“The manager nas the responsibility to resolve as many problems a3 possible pefore they
pecome grievances. i the employee’'s stand has merit, admit it and correct the problem.
you are the manager you must make decisions: gon't pass this responsibitity on to

someone glse’. (Emphasis added)

With the District Manager's imp%ementation of single track discipline for unrelated
infractions, local managers cannot “make decisions”. The decision has already been

made; by the Tennessee District Manager.
Section 115.4 of the M-39 Handbook reads as follows:

The National Agfeemenl sets out the basic rules and rights governing management and
employees i their dealings with each other, put it is the front-line managel who controls
management's attempt to maintain an atmosphere petween the employef and employee
which assures mutual respect for each other's rights and resgonsibilities".

In this instant case, it is not the front-line manager who determines anything regarding
1S INSIE B T nnessee District Manager. The statements in this grievance file
naget- L ary policy is not conducive to



maintaining a@ mutual respect atmosphere. The union contends documentation
contained in this grievance file shows the new policy creates a hostile work environment.

The union afso contends the implementation of this new policy violates the provisions of
Articie 34 of the Nationat Agreement.

Management asserted that Manager Gamble's actions were proper because Section
665.6 of the ELM permits management to “take appropriaté disciplinary measures fo
correct viokations of the regulations referred toin §65°. This does not descripe the lerms
or conditions by which the discipline must be administered. The union refers to Article
16 of the National Agreement and Section 145 of the M-39 Handbook-Management of

Delivery Services. These documents apply specifically to Letter Carriers/NALG. The
£LM includes all employees and all crafts. This is why it refers to discipline in such
broad terms. The parties in this instant case are not dealing with the APWY, NPMHU
Collective Bargaining Unit Agreements, hut with the Nationat Agreement between the
NALC and UsPS which specifically addresses the terms and conditions under
which discipline must be administered. As the union has pointed out, the new single

i

track discipline tor unrelated infractions poticy from the Tennessee District Manager
violates inis, among other provisions.

The final three pages in this decision to impasse this grievance, management used
the fotlowing expressions:

the Tennessee District devolved into some convoluted
an unachieved bargaining demand

trying to impose @ system on ™

firewall between each

stove pipe

unachieved pargaining demand

system has faited

in the private sectof

morale of those employees who are

mus! pick up the slack

disrupts family cornmitments

every operations managef (myself included)
severe financial crisis

economic meltdown

in the red seven pillion dollars



disrupt operations
unacceptable conduct
no longer suffer

ship is sinking

need all hands on deck

As is ObVIOUS, the final three pages containing the above do not even attempt {0
address management’s flagrant violations of the National Agreement with the
implementation of this poticy of. “single tract discipline.

The three pages are “oaded" with “buzz words”, “aggressive expressfons“ ang “writer’s
opinions"; none of which answer their (management's) violations.

Once the appropriate: facts, circumstances. history, agreements petween the parties
and elc are considered, the union contends the single track will be considered in
violation of the National Agreement.

page 5 of the union's contentions descripelbreak down the new policy into 2 scenario
that clearly describes one {of the many reasons shown in this file} why this new policy
declared for the Tennessee District is unfair, a change of policy and is in viotation of
multiple Articles of the National Agreement.

Eor all the reasons stated above and all the reasons and issues the union raised at
Formal Step A of the grievance procedure, the union believes this grievance should be
sustained in its entirety and the remedy requested should be granted.

MANAGEMENT’S POSITION:

The Management Formal A representa{ive effectively presented the Facts and
Contentions. All of the arguments raised by mManagement at the Informal and Formal
Step A meetings are prought forward to Step B and at Arbitration. The Step B
representative would like 10 add the following:

Management contends that under the one track disciplinary process, discipline will
continue to be corrective in nature and that there is nNO violation of Articte 3 and/or 5
and/or 16 and/or 19 andfor 34 of the National Agreement andfor Section 115 of the M-39
Handbook and/or Section 665 of the ELM, via Articte 19 of the National Agreement.

The grievance file contains a copy of the August 2, 2010, Service Talk given to ™

District empioyees explaining the change:
AuGust 2. 2010

s SERVICE TALK*™

Policy Change for Disciplinary Action

Lo wentemiend a S.‘ﬂglie



for related infractions has not peen successful in correcting employee deficiencies. TUis
more important than ever for employees 10 report as scheduled and 10 perform their
assigned duties safely and efficiently. This does not change the guidelines set forth in
Article 16. Any currently active discipline may be cited in future disciplinary action
request. (Emphasis added)

All Postal employees are required to comply with the rules of conduct outlined in Section
660 of the Employee and {abor Relations Manual (ELM). Employees may reference the
Postal Service giandards of Conduct (Section 663) that require employees to:

i, Discharge thelr assigned duties conscientiously and effectively.

2. Obey the instructions of their Supervisors.

3. Maintain Warmonious working relationships and not to do anything that would
contribute to an unpleasant working environment.

4. Be regular in attendance and report as scheduled.

These are just a few examples of requirements. in addition. the ELM states that Postal
officials may take appropriate disciplinary Measures 1o correct violations of the
regulations referred to in Section 665.

D LVIARS e

The Employee and Labor Retations Manual (ELM) is available on the Postal Service
websile al W usps.com- Please contact your immediate Supervisor oF Manager il you
have any questions.

*PLEASE POST*

in this, and in all subsequent communications, management has clearly stated that this
change "does not change the guidelines set forth in Article 16." Corrective action wilt
remain corrective.

Adicle 16.1 of the National Agreement petween United States Postal Service and
National Association of Letter Carriers (NALC), AFL-CIO, reads as follows:

ARTICLE 16 DISCIPLINE PROCEDURE

16.1 Section 1. Principles

In the administragon of this Article. @ basic principle shall be that discipline should be
correclive (N nature. rather than punitive. No employee may be disciplined or discharged
except for just cause such as. but nol fimited 1o, insubordination. pilferage. intoxication
{(drugs or alcohaol). iNCOMPELERCe. faiture to perform work as requested. viotation of the
terms of this Agreement. 0F failurc to observe safety rules and regulations. Any such
discipline or discharue shall be subject to the g{ievance-arbi[ration procedure provided
for in this Agreement. ¥ hich could result in reinstaterment and restitution. inctuding back
pay.

This language exists verpatim in the National Agreement for each of the crafl unions
addressed in the letters from Tennessee District Manager, Greg Gamble. The Employee
and Labor Relations Manual (ELM) is also applicable to National Postal Mail Handiers
Union (NPMHAU), American Postal Workers Union (APWU), National Rural Letter
Carriers Association (NRLCA) and National Association of Lelter Carriers. Although
specific to NALC leiter Carriers, Section 115.1 of Handbook M-39 simply paraphrases
the language in Article 16.1 and 16.2.

o aidarly important as consideration is given to previous arbitration



On page 12 through 13 of Arbitrator Benn's decision in USPS Case No. COC-4R-D
5111, 5614, the following is stated in part:

« Aticle 16.1 states that discipline must be "corrective in nature, rather that
punitive”. it does not stale that the parties have agreed that separate disciplinary
tracks are to be followed for attendance problems, insubordination, unacceptable
conduct, etc. The logical extent of the Union’s argument is that pefore an
employee could be given a 14 day suspension for unacceptable conduct, there
must be a letter of warning and a seven day suspension for that particular
misconduct, even though, as here, the employee had a substantiat prior
disciplinary record with a letter of warning, seven day suspension and another 14
day suspension. Under the Union’s theory, an employee could engage in
different areas of misconduct and, not withstanding the existence of prior
lengthy suspensions, only expect to receive a fetter of warning if that is the
first time that employee delved into that particular area of misconduct.
Absent clear direction from the Agreement that the parties intended such a result,
1 am unwilling to apply that notion of progressive discipline to this case.

The basic function of progressive discipline is to rehabilitate the errant

empioyee through the imposition of increasing amounts of discipline in
order to get the message through to the employee that failure to comply
with an employer’s rules will not be tolerated...” (Emphasis added)

On page 25 of Arbitrator Dobranski's decision in USPS Case No. C7C-4R-D 19906 and
20107, the following is stated in part:

* In reaching my conclusion in this case.  did not rely upon the postal Service
argument that it need not follow separate piltars of progressive disciptine for each
category of offense. Aithough the Postal Service correctly asserts thatitis
not required to do this..." (Emphasis added)

Management's F ormal Step A correctly states in part the following:

«  None of the requirements of Article 16 change with the implementation of this
policy. The JCAM page 16-2 (M-3) reads wit means that for most offenses
ranagement must issue disciptine in a 'progress'we‘ fashion, issuing lesser
discipline for a first offense and 8 pattern of ingreasingly severe discipline for
succeeding offenses. The basis of this principle of 'corrective’ of ‘progressive‘
discipline is that it is issued for the purpose of correcting or improving employee
behavior and not as punishment of retribution ' These principies will stifl apply
under the new poficy. In addition, in reading this section of the JCAM, nowhere
does it state that discipline should be progressive only for related infractions. The
JCAM states that lesser discipline be issued for a first offense and increasingly
severe discipline for succeeding offenses, it does not state that the offenses have
1o be related...”

Article 5 of the Nationa! Agreement petween United States Postal Service and National
Association of Letter Carriers (NALC), AFL-CIO, reads in its entirety as follows:

ARTICLE S PROHIBITION OF UNILATERAL ACTION

The Empioyer will not (ake any getions affecting wages, hours and other tenns and
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conditions of cmployment i defingd in Section $(d) of the National Labor Relations Act

which violate the lerms of this Agreement ot are mherwisg_immfnsistem with its
- D s e iele Arlicte 5. shall apply to Transitional




The underlined language above also exists verbatim in the National Agreement for each
of the craft unions addressed in the letters from Tennessee District Manager. Greg
Gambte.

On page 5-1 of the USPS-NALC Joint Contract Administration Manual (JCAM). April
5009, the national parties agreed to the following.

~ Not all unilateral actions are prohibited by the language in Article S—only
those affecting wages. hours or working conditions as defined in Section g(dyof
the National Labaor Relations Act. Additionatly . cortain management decisions
concerning the operation of the business are speciticatly reserved in Article 3
unless otherwisc restricted by a specitic contractual pro\-'ision..."

On page 5-2 of the USPS-NALC Joint Contract Administration Manual (JCAM), April
2009, the national parties agreed that unilatera! change to a valid past practice may
also be restricted:

«  Article 3 may also limit the employer's ability 10 take 2 unilateral action
where a valid past practice exists. While most labor disputes can be
resolved by application of the written language of the Aareement. it has
fong been recognized that the resotution of some disputes reguire the
examination of the past practice of the parties...

In a paper given to the National Academy of Arbitrators, Arbitrator Mittenthal described
the elements required to establish a valid past practice. In the same paper, Arbitrator
Mittenthal noted that there are three distinct functions of past practice:

»  To implement Confract Language
. To Clarify Ambiguous Language
» To implement Separate Conditions of Employment

Management maintains, and arbitrators have agreed, that the change proposed in this
instant grievance is correctly defined as 2 separate condition of employment. It is
indisputable that the parties did not include specific fanguage to require that separate
disciplinary tracks be followed for attendance, conduct and performance in the National
Agreement or any postal manual. Nor is there any evidence to support that the national
parties intended such a result.

Once established that the past practice of multiple disciplinary tracks is a separate
condlition of employment, the principal question becomes, did management act
unilaterally?

Page 5-4 of the USPS-NALC JCAM, states the following:

“Changing Past Practices that Implement Separate Couditions of

Employment. I the Postal Service seeks to change or tenminate a binding

past practice implementing conditions of employment concerning areas where

the contract is silent. Article 5 prohibits it from doing so unilaterafly without

providing the union appropriate notice. Prior to making such a change

e iarnlle the Postal Service must provide notice o the union and engage in
S s 1 the parties are



~silent” contracts are generaliy not considered violations if' 1) the company
changes owners or bargaining anit. ) the nature of the business changes or. 3)
the practice is no longer efticient or economical. The first of these has rayety
arisen in Postal Service cases involving its numerous bargaining units. A change
i local union leadership or the arrival of a new postmaster or SUpervisor is not.
in iselt, sulficient justification to change of rerminate a binding past practice. as
noted in the previous paragraph.”

Management contends, and the evidence shows, that the Unions were provided
advance notice and that management engaged in good faith bargaining through the
exchange of letters and phone conversations between TN District Manager, Greg
Gamble and Region 8, National Business Agent, Lew Drass.

In the letter from Mr. Gambie dated June 8, 2010, he clearly addresses changes to the
nature of the business and the inefficiency of the current practice (items 2 and 3 above).
in addition, he speaks to prior efforts to notify and negotiate in good faith prior to
implementation of the policy change, in part as follows:

“  The current system of multiple single tracks for related infractions has not
been successful in correcting employee deficiencies. With the current financiat
state of the Postal Service, declining mail volume and economic crisis
nationwide. it is more important than ever for employees to report as scheduled:
and to perform their assigned duties safely and efficiently.

 You were notified in a letter dated February 12, 2010, of Management's
proposal to change the policy regarding corrective action. Management provided
the Unions with pricr notice and an opportunity to present questions or comments
by February 26, 2010. APWU was the only union to respond but declined to
bargain priof 10 impiementation...” {Emphasis added)

In the letter from Mr. Gamble dated June 28, 2010, he again addresses changes {0 the
nature of the business and the inefficiency of the current disciplinary practice, as well as,
efforts to notify and negotiate. The fetter reads in part as follows:

" The current system of using three (3) tracks {performance, attendance,
conduct) has not been successful in cofrecting defiencies. With the cusrent
financial state of the Postal Service, declining mail volume and 2conomic crisis
nationwide, it is mere important than ever for empioyees to report as scheduled
and to perform their assigned duties safely and efficiently.

_In a letter dated February 12, 2010, Management proposed to change the
policy regarding corrective action. Prior to implementation, several union offictals
stated they did not receive the previous notice. Please be advised of
Management's intent to bargain in good faith. All previous correspondence
relating to this issue is hereby rescinded. This is your written notification of
Management's proposed change to administer Article 16 in accordance with the
National Agreement by using a single track of discipline...” (Emphasis added)

Note: The grievance file conlains evidence via USPS-Track & Confirm, that this letter and
subsequent correspondence to the Unions was delivered.

in the letter from Mr. Gamble dated June 29, 2010, he again addresses the reason for
ST ) oy affmre e natify and neaotiate in



The fact that the parties were unable to agree to this change of fashion an acceptable
compromise, does not negate the reality that proper notification took place and that
management engaged in good faith negotiations prior to implementation.

On page 5 of Arbitrator Holden's Award in USPS Case No. AOBM-1A-C 08194185, the
following is stated in part.

" Arbitrator Talmadge's award found that the offending aspect of the grievance
before her was that Management did not provide the Union with notice or 2
change to negotiate a change in the discipline practice. ‘The Plant Manager
unilaterally changed a twenty-nine year practice of applying single fine discipline
to attendance, behavior and performance infractions without providing the Union
with an opportunity to negotiate prior to changing the disciplinary process, a
mandatory subject of pargaining.’ She did not find that Management cannot
change its discipline procedure.

 The focus in the instant case is on Article 5 which prohibits management from
taking unilateral action that affects 'wages, hours and other terms and conditions
of employment... " Arbitrator Talmadge found in her case that Management had
acted unilaterally in viofation of Acticle 5. She directed Management to return to
the status quo ante with the clear finding that if the changes sought by
Management were done with prior notice to the Union and with opportunity
for the Union to bargain prior to implementation, such changes woutld be
possibie under the CBA.. " {Emphasis added)

Any assertion that this change is merely an effort to terminate employees faster or easier
is not supported in fact.

The union presented that argument in USPS Case No. A0BM-1A-C 08194185 before
Arbitrator Holden. The decision reasoned this issue in part as follows:

" Thus, it appears in practice most discipiinary cases because of their very
nature look more like single fine than progressive (as defined above) procedures.
The Union's argument that Management wants to implement progressive
discipline to get peopte out more quickly is, thus, not substantiated by the parties’
experience...”

Management maintains that the policy change in this instant grievance is directed toward
correcting employee deficiencies; not complement reduction.

To the Union's allegation that this change is a new work standard and thus a violation of
Adicle 34, the management Formal Step A states the following in part:

" |{is management's position that the Union's altegation that the current system
of discipline is a work standard has no merit and must be dismissed.. Article 34
has no! only not been viotated in this grievance; it is not even applicable...”

The management member of this Formal Step B team is also unclear as to how Article
34 is relevant to this policy change beyond item A., which reads as follows:

ARTICLE 34 WORK AND/OR TIME STANDARDS

A The principle of & fair das s work {ora fair day’s pay is recognized by all partics o



Among the Articles cited as violated in the circumstance is Article 19. Article 19
incorporates all Postal Service handbooks and manuals that directly reiate to wages,
hours and working conditions as part of the National Agreement itself. In regard to this
dispute, the Employee and Labor Relations Manual (ELM) does, in fact, clarify.

The language found in ELM Section 665, Postal Service Standards of Conduct,
supports the concept that whether it's addressing attendance, work performance or
conduct, it all falls under the umbrella of employee standards of conduct, and is subject
to possible disciplinary action without distinction. Sub-section 665.13 covers work
performance. Sub-section 665.16 covers standards of conduct in the work place. Sub-
section 665.41 covers the requirement for all employees to be regular in atitendance.
Significantly, sub-section 665.6., Disciplinary Action, states:

“Postal officials may take appropriate disciplinary measure 1o correct violations of
the regulations referred to in 665."

(Note that the word regulations is piural, and it refers to all the regulations in ELM Section 665.)

There is no language found in ELM 665 that for disciplinary purposes, management
must address and correct different violations separately, or in isolation of one from
another. This language is now part of the Agreement. The fact that Tennessee District
may have, over time, devolved into some convoluted, ineffective, multi-track system
does not obviate this contract language, nor does it bar them from changing their system
to conform with the original intent and language of the ELM. There is a well reasoned
arbitration award that held if management has failed in the past to exercise some right
that is granted to them under the Agreement, that does not mean they forever precluded
from exercising that right. Tennessee District is conforming with the prerogatives
outlined in ELM 665

The language found in ELM, Section 370, Performance Evaluation, reinforces this point.
Sub-section 371 indicates employees are expected to maintain good conduct and
perform their duties efficiently. Sub-section 375.2., Unsatisfactory Performance, defines
unsatisfactory performance in its many aspects across the board i.e., reliability,
attendance, quality and quantity of work, attendance, ability to get along with
others, etc. It goes on to state that if corrective measures fall short, and if discipline
must be taken, the appropriate procedures will be followed. Again, there is no language
found in this section of the ELM that different aspects of unsatisfactory performance
must be addressed separately. What the Union is seeking in this grievance is actually an
unachieved bargaining demand — trying to impose a system on TN District that is not
contractually required.

Under the multi-track system of “stove piping” and separately addressing attendance,
performance and conduct deficiencies independent of each other, one could have a
marginal employee on the rolls with nine separate, serious, “live” disciplinary
actions on the record. For example, there could be a LOW and two suspensions for
unsatisfactory attendance, the same three pieces of discipline for disrupting the work
room floor with obnoxious behavior, and three for unsatisfactory work performance. This
does not even take into consideration that prior to discipline being issued, there would
O il fnrewarninas in the form of private discussions. The Union



can these disciplinary actions be considered together. On its face, such a system and
requirement is patently absurd, and not required under the ELM language. It's an
unachieved bargaining demand. it's no wonder that the multi-track discipline system has
failed to correct marginal employees in Tennessee District.

On page 5 of the union's Formal Step A contentions an overly simplified scenario is
outlined that attempts to demonstrate the contractual inconsistencies of a single track
system. The scenario suggests that it would be, or is, common practice 10 issue
discipline for a single incident of unauthorized overtime of missed scans which is untrue.
it further fails to acknowledge that each of the examples provided are performance
related deficiencies as defined in ELM 665, without distinction. In addition, the sample
scenario fails to consider that each progressive, corrective, disciplinary action would
remain subject to the basic elements of just cause. Such as:

» s there a rule?

If s0, was the employee aware of the rule?

Was the employee farewarned of the disciplinary consequences for failure to follow the
rule?

Is the rule a reascnable rule?

Is the rule consistently and equitably enforced?

Was a thorough investigation completed?

Was the severity of the discipline reasonably related to the infraction itself?
ls the discipline in line with that usually administered?

Was the disciptinary action taken in a timely manner?

Was the discipline corrective rather than punitive?

\
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1f all these elements, and others, are correctly communicated, considered and
investigated, management must be able to provide sufficient evidence to prove these
things were done. These requirements only begin to address the obstacles and
challenges managers must overcome to address deficient employee performance under
any system. Under such contractual constraint, the union’s one-dimensional example is
not representative.

In the private sector, how many employers are required to control their employees’
conduct under such an outlandish system? How many warnings on the need for an
employee to correct his /her conduct on the job is reasonable? Four? Nine? Twelve?
What sort of impact does retaining such a marginal employee have on the costs to their
assigned unit (unptanned payment of overtime 10 covered unscheduled absences), 10 its
efficiency and service commitments (delayed mail) or the morale of those employees
who are dependabie and productive, and must pick up the slack, often with unwanted,
mandatory overtime which disrupts family commitments. If we are being honest here,
every operations manager (myself included) has received employee complaints over the
years, more than once. about having to cover for marginal employees or had the
question posed to them, “when are you going to do something about ?" There
is a general belief that nothing can really be done by management to address these
problem employees.

The Postal Service is currently in a severe financial crisis as alluded to by DM Gamble,
due, in large part, to the economic meltdown and the continuing diverston of
communications {o the Internet. Mail volumes have plunged 22%, over the last two years.
octal reventas have dropped precipitously. One hundred thousand jobs have been
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Postal Service lost close to § 4 billion dollars. in FY 2010, the Postal Service will be in
the red $ 7 billion dollars, despite all of the above efforts. The Postal Service is fighting
for economic survival as an ongoing concern. The nature of the business and the
current economic environment in which the Postal Service must operate has
fundamentally changed. Business as usual will no longer suffice. Practices that are no
longer efficient of economical must change if the organization is going to survive. In such
a business environment, the Postal Service can ill afford {o endlessly retain employees
who chronically fail to report to work, perform unsatisfactorily or disrupt operations with
unacceptable conduct. We can no longer suffer and permit such employees. The ship is
sinking; we need all hands on deck, and productively working together. That expectation
is no greater than any other business enterprise. The Postal Service should not be held
to a different standard.

In conclusion, management contends there is no viclation of Article 5, 16, 19 and 34 of
the National Agreement.

For all the reasons stated above and all the reasons and issues at Informaf and Formal
Step A of the grievance procedure, management is of the opinion that this grievance
should be denied in its entirety and that the remedy requested shouid not be granted.

This grievance file contained the following documents:

) PS Form 8190 for HO6N-4H-C 10366297

(2) Union Contentions/Requested Remedy, 6 pages

(3) Greg A. Gamble letter to unions dated July 29, 2010

(4) Service Talk: Policy Change for Disciplinary Action dated August 2, 2010

(5) Reba Micke!l statement dated 09/17/2010, 2 pages

(6} Undated letter from Dave Clark

{7} Undated letter from Ray Winters

8) Undated letter from Thomas L. Rollins

(9) Letter from Ben Johnson dated 10/05/2010

(10}  Article 16 exerts July 21, 1973 thru 2011, 22 pages

(11} Undated letter from Corey L. Walton, 4 pages

(12)  Lew Drass letter dated August 30, 2010, 4 pages

(13)  Lew Drass letter dated July 6, 2010, 2 pages

(14)  Lew Drass letter dated June 17, 2010, 2 pages

(15)  Greg A. Gamble letter to unions dated June 8, 2010

(16) Greg A. Gamble letter to unions dated June 28, 2010

(17) Greg A. Gamble letter to unions dated July 29, 2010

(18)  John E. Potter letter dated February 23, 2009

(19)  Page 5-1 thru 5-4 of the USPS/NALC Joint Contract Administration Manual
(20}  Page 16-1 and 16-2 of the USPS/NALC Joint Gontract Administration Manual
(21) Page 19-1 and 19-2 of the USPS/NALC Joint Contract Administration Manual
(22)  Page 34-1 and 34-2 of the USPS/NALC Joint Contract Administration Manual
(23) Page 4 and 5 of Handbook M-38

(24)  Management Contentions, 25 pages

(25) Management’s Additions, 3 pages

(26)  Email correspondence from Renee Cannon dated September 20, 2010

(27)  Kevin J. Augustine for Greg Gamble letter dated February 12, 2010

may Crea A Gamble letter to unions dated June 8, 2010



(31

(32)
(33)
(34)
(35)

(36)
(37)
(38)
(39)
(40)
(41)
(42)
(43)
(44)

M-3: Greg A. Gamble letter to unions dated June 28, 2010 w/Track & Confirm
Resulls, 3 pages

Formal Step A Resolution for HOBN-4H-C 10261795

Copy of Formal Step A Resolution for HOBN-4H-C 10261795 printed from GATS
Management Contentions, 2 pages

Greg A. Gamble letter to unions dated July 29, 2010 w/Track & Confirm Results.
3 pages

Service Talk: Policy Change for Disciplinary Action dated August 2, 2010
Service Talk #2: Policy Change for Disciplinary Action dated August 30, 2010
Employee and Labor Relations Manual, Section 665, 3 pages

TN District Performance Reports, 6 pages

Email correspondence from Renee Cannon dated September 24, 2010

Blank PS Form 630, March 2006

Arbitrator Gamser Award in USPS Case No. NB-N-4 298-D. 5 pages

Step B Decision HOBN-4H-C 10314794, 17 pages

October 2008 letter from John E. Potter, Postmaster General/Chief Executive
Officer and Alan C. Kessler, Chairman Board of Governors, 2 pages
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Union Contentions
B4-00292-10
Class Action
Discipline Policy Inconsistent with
Collective Bargaining Agreement
Nashville Installation

The issue in this gﬁevance is did management violate Articles 5, 16, 19, and 34 of the
National Agreement when they established a policy change for disciplinary action, which
is inconsistent with the Collective Bargaining Agreement.

This grievance file contains a Memorandum from the Tennessee District Manager, Greg
Gamble, dated 7/29/10, which reads as follows:

Policy Change for Disciplinary Action

In a letter to the Unions, dated February 12, 2010, Management proposed to change the policy -
regarding corrective action. Prior to the scheduled implementation date of July 10, 2010, several
union officials stated they did not receive the previous notice. The implementation date was
cancelled and previous correspondence relating to this issue was rescinded. In a letter dated June
28, 2010. Management issued a second notice to the Unions regarding the proposed policy
change. This letter solicited input and provided an opportunity to bargain prior to implementation.
Several unicn officials met with me to voice their opinions and concerns.

After considering all the information presented, it is my decision to implement a single track of
discipline for unrelated infractions in the Tennessee District effective September 1, 2010. The
current system of using three (3) tracks (performance, attendance, conduct) has not been
successful in correcting employee deficiencies. It is crucial that every employee report as
scheduled and perform their assigned duties safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of employment. The
Unions were provided ample notice of the proposed change and an opportunity to bargain in good
faith. Please consider this your written notification of Management’s intent to implement a single
track of discipline in accordance with Article 16 of the National Agreement for bargaining
employees...

This file also contains copies of “Service Talk” postings showing where the District
Manager’s intent was placed into action through out the Tennessee District on 9/1/10.

This grievance file also contains a copy of the letter that NALC Region 8, National
Business Agent, Lew Drass, addressed to the District Manager concerning his policy
change to implement a single track of discipline, which reads in relevant parts as follows:

“You should be aware that the current system used by the Postal Service to decide and
issue discipline in the Tennessee District has been in existence for decades. Your notion
of changing the past system that has been in place for decades to a one-track discipline
system for unrelated infractions takes this debate to a whole new level.”

The National Agreement was not applied correctly here.

Article 5 of the National Agreement was not applied correctly here.
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2. To Clarify Unambiguous Language
3. ToImplement Separate Conditions of Employment

» The Union contends that the practice of using a 3 track system to decide and issue
discipline over a period of decades is clearly a practice designed "To Implement Contract
Language” such as that contained in Article 18, Article 19, Section 115 of the M-39
Handbook and Article 34,

+ On page 5-3 and 5-4 the parties agreed to the following:

“Changing Past Practices that implement or Clarify Contract Language. If a binding past
practice clarifies or implements a contract provision, it becomes, in effect, an unwritten
part of that provision. Generally, it can only be changed by changing the underlying
contract language, or through bargaining.” '

s "For the record, Article 5 wasn’t even complied with had you been trying to change a past
practice where the contract was silent.”

s “Despite the fact that the approach you took to attempt to change the past practice at
issue was misplace, there was certainly no "geod faith” bargaining efforts made on the
part of the Postal Service, As a matter of fact, there was no bargaining effort of any kind
made by the Postal Service in this situation. It is quite clear that your final decision was
made before you neglected to send me the letter announcing the change back in
February. The rest of this was merely a formality, and therefore, nothing more than a
sham.”

+ “In addition to the multiple violations of Article 5, the decision to change from a 3 track
discipline system to a single track discipline system for unrelated infractions violates
several other provisions of the Naticnal Agreement such as, but not limited fo.”

e Aricle 18, Section 1 of the National Agreement states in relevant part, “In the
administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather that punitive.”

« Further, Section 115.1 of the M-39 Handbock states in relevant part,

“In the administration of discipline, a basic principle must be that discipline should
be corrective in nature, rather than punitive. No employee may be disciplined or
discharged except for just cause. The delivery manager must make every effort fo
correct a situation hefore resorting to disciplinary measures.”

» The M-39 Handbook is also part of the National Agreement via Article 19. Article 19
requires that any changes to handbooks must be made at the National Levei.

» ltis also the position of the NALC that the current system of discipline is a work standard.

Therefore, any notification of change/changes in this work standard would have to he
made at the National Level via the provisions contained in Article 34 of the National

Agreement.

Article 19 of the National Agreement reads as follows:

Those parts of all handbooks, manuals and published regulations of the Postal Service,



changes that are not inconsistent with this Agreement and that are fair, reasonable, and
equitable.

Notice of such proposed changes that directly relate to wages, hours, or working
conditions will be furnished to the Union at the national level at least sixty (60) days prior
to issuance. At the request of the Union, the parties shall meet concerning such changes.
If the Union, after the meeting, believes the proposed changes violate. the National
Agreement (including this Article), it may then submit the issue to arbitration in
accordance with the arbitration procedure within sixty (60} days after receipt of the notice
of proposed change. Copies of those paris of all new handbooks, manuals and
regulations that directly relate to wages, hours or working conditions, as they apply to
employees covered by this Agreement, shall be furnished the Union upon issuance.

The union contends that management has violated our collective bargaining
agreement when establishing the single line of discipline for unrelated infractions.

This grievance file also contains a copy of NALC Branch 4 President, which reads in
relevant part as follows:

“I'm the President of NALC Branch 4, and ! offer this statement in an attempt to place some order
to the unfolding of events that lead to the union filing grievance # {(B4-00292-10).

First, I would like to go on record boistering our Business Agent, Lew Drass's reply to the District
Manager's move to changefimplement a "one-track” method of issuing discipline. | would like to
support the Business Agenf's comment that he made to the D M; concerning the longevity (from
1872 fo present) that Branch 4 has been addressing management's past administering of discipline
as provided in Article 16 of the National Agreement. Every time that management didn't administer
discipline in a progressive manner with like infractions, the union was successful in getting that
discipline rescinded and removed from the employee’s files. The union has included in this
grievance file, statements from past President's, Business Agent and other union officials that have
been involved in the grievance procedure in Branch 4, reinforcing the fact that when dealing with
discipline grievances in the past, discipfine not issued in a progressive nature, were always
rescinded. Secondly, Branch 4 has a retired member that served as business agent for several
years and his statement reveals that he served at the National Level representing the NALC in
negotiations concerning Article 16 on more than one occasion. He afso revelaed that during those
negotiations management had tried on more than one occasion to insert the one-track discipline in
to the National Agreement, only to be rejected by the union and then they {management) would
remove it from the table.”

This grievance file also contains a copy of EL 921, Supervisors Guide to handling
grievances, where it reads in Chapter 3 section E as follows:

E. Investigation

As previously discussed, when an employee commits an offense which seems to warrant
discipline, the supervisor must avoid rushing into a disciplinary action without first
investigating. The need for an investigation to meet our just cause and proof
requirements is self-evident. However, the employee's past record must also be
checked before any disciplinary action is considered. This is obviously necessary if we
are to abide by the principle of progressive discipline. Failure to investigate before
taking a disciplinary action can result in some awkward situations for the Postal Service.
Examples:

One employee who worked for many different supervisors on a relief assignment



In another instance, an employee bid into a new section and immediately became a
tardiness problem. During the first 10 days under the new supervisor, the employee was
tardy six times. The supervisor held a discussion with the employee without investigating
the past record, which would have revealed that the employee had been a continuing
problem and had recently returned from a 30-day suspension for tardiness. Obviously, a
discussion was not the correct action in this instance.

The union contends that management has failed to adhere to their own guidelines as
provided in EL 921, addressing the progressive issuance of discipline.

This file also contains a copy of PMG Potter's letter addressed to Officers, PCES
Managers, where the subject concerns, Collective-Bargaining Agreement-Our Bond with
Our Employees, which reads in relevant part as follows:

“Our bond with our employees has never been more important than it is today. That bond
is represented by the collective-bargaining agreements with our unions. As we adapt o 3
dynamic and dramatically changing environment we will, by necessity, bring even more
change to our business. But one thing cannot change our adherence to the provisions of
our labor agreements. They are our word. They are our pledge of faimess to our
employees.,

ft is up to each one of us to make sure that the changes we bring to the organization are
changes for the better. Respecting and protecting the provisions of the collective
bargaining agreements will help us to do that.”

The union contends that the District Manager of Tennessee didn’t get this memo,
because his actions in this instant grievance shows a direct disregard to the Postmaster
General's directive, when failing to abide by the basic principles when issuing discipline
via the provisions of Article 16.1 of the National Agreement.



Unions Contentions to grievance # B4-00292-10, continued;

At the Formal Step A meeting the USPS designee inserted several pages of arguments
that reflect her opinion and can’t be backed up with contract provisions. I think the union
has covered most of the contract provisions that management has violated in their
attempt to arbitrarily change the National Agreement in regards to the issue statement in
this instant grievance. But there are a few questions that the USPS designee asked that

I would like to address.

* Management poses the question to the union, " If there is a one-track discipline
system and an employee is placed on notice of a deficiency (of any type), why would
they consider it as discipline rather than corrective action when Management proceeds
should that same employee continue to show a deficiency in yet another area?

The union contends that a reasonable person should not have such a hard time
understanding this process, but I'l attempt to break it down in a scenario that might be
more understandable:

“An employee has been given an official discussion for tardiness and if this discussion
has been given properly it should go something like this; Mr. Letter carrier when
reviewing your time records they show that in the past month on 6 occasions you-
have reported at least 15 minutes late to work. If you do not correct this deficiency
then | will be forced to issue discipline as a means to correct this matter. Do you

understand?

Two weeks later management is performing a street observation on the same employee
and notices that the carrier dismounts-from his vehicle to make a parcel delivery but fails
to curb his wheels. The next day management calls the carrier to her office and
informs the carrier that she observed him exiting his vehicle without curbing his
wheels. She states, Mr. Letter carrier article 16 provides that | be progressive with
the issuance of discipline so since | gave you an official discusslon two weeks ago
for your tardiness | must now progress to issuing you a letter of warning for your
improper dismount.

Two months later the same carrier thought he made all of his 15 scans afong his route
but management's report shows that he missed one. The supervisor calls this carrier
to her office and informs the carrier that her records indicate that he didn’t make
all of his scans yesterday. Why in the world do you insist on not doing your job?
The supervisor informs the carrier that her records indicate that he has a letter of
warning on file so she must follow the progressiveness of issuing discipline and
serves him with a 7-day suspension, slacker.

Three more months down the road this same carrier was giving his best effort to get back
to the station within his 8 hour shift but with all the heavy load of mail that came in this
day he went 14 minutes into overtime. The next morning his supervisor called him
into the office and informs him that her records indicate that he used unauthorized
overtime yesterday and that is a “no no.” She proceeds by telling the carrier that
she sees that he has a 7-day suspension on file so in order to be progressive in
issuing him discipline she issues him a 14-day suspension and also reminds him
that he is just one step from being out the door. You better watch it boy.”

Now here is where the union has a problem with this line of discipline. The carrier in the
scenario mentioned above had a discussion approximately 6 months ago for tardiness.
That carrier has not had another day of tardiness since the official discussion.



The unjon contends that placing the carrier on notice via discussion corrected the
tardiness infraction and the foltow up discipline that management had proceeded forward
with on separate infractions in a progressive manner was not necessary to correct the
carrier's tardiness deficiency. Hence what part of 16.1 of the Nationai Agreement and
Section 115.1 of the M-39 Handbook is so hard to understand:

In_the administration of this Article, a basic ptinciple shall be that
discipline should be corrective in nature, rather than punitive.

In the administration of discipline, a basic principle must be that discipline
should be corrective in pature, rather than punitive. No employee may be
disciptined In or discharged except for just cause. The delivery manager must
make every effort to correct a situation before resorting to disciplinary
measures,

The union contends that the basic principle for correcting carrier’s deficiencies must be
that discipline should be corrective in nature rather than punitive, The union further
contends that this method of issuing discipline has been in practice for over 40 years
and does work when applied in accordance with the above provisions.

The formal step A rep for the USPS also referred to a Step B Team decision from
Knoxville that the they issued a decision to impasse.

The union contends that they cannot formaily discuss/argue this grievance due to not
have the entire file to review.
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. Greg A. Gamble

DisyRICT MANAGER
TENNESSEE CUSTOMER SERVICE AND SALES

UMNITED STATES
POSTAL SERVICE

DATE: Juiy 29, 2010

MEMORANDUM FOR: National Association of Letter Carriers (NALQ)
American Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
Naticnal Postat Mail Handlers Union (NPMHU)
National Association of Posta| Supervisors (NAPS)
National Association of Postmasters ( NAPUS)

RE: Policy Change for Disciplinary Action

issue was rescinded. In a letter dated June 28, 2010, Management issued a second
notice to the Unions regarding the proposed policy change. This letter solicited input
and provided an opportunity to bargain prior to implementation. Severa) union officials
met with me to voice their opinions and concerns.

After considering all the information presented, it is my decision to implement a single
track of discipline for unrelated infractions in the Tennessee District effective
September 1, 2010. The current system of using three (3) tracks {performance,
attendance, conduct) has not been successful in correcting employee deficiencies. It is
crucial that every employee report as scheduled and perform their assigned duties

safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of
employment. The Unions were provided ample notice of the proposed change and an
opportunity to bargain in good faith. Please consider this your written notification of
Management's intent to implement a single track of discipline in accordance with Article

ECEIVE

Y
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NALC REGION 8

811 RovaL Papkway
NaskvitLe TN 37229.0998



UNITED STATES AUGUET 2, 2010

POSTAL SERUVICE

“‘SERViCET"”‘

Policy Change for Disciplinary Action

Effective Wednesday, September 1, 2010, the Tennessee District will
implement a single track of discipline for unrelated infrattions. The current
system of multiple single tracks for related infractions has not been
successful in correcting employee deficiencies. It is mbre important than
ever for employees to report as scheduled and to perform their agsigned
duties safely and efficiently. This does not change the éuidelines set forth
in Article 16. Any currently activa discipline may Be cited in future

disciptinary action request.

All Postal employees are required to comply with the rutes of conduct

outlined in Section 660 of the Employee and Labor |Rélations Manual
(ELM). Employees may reference the Postal Servﬂca Standards of

Conduct (Section 885) that require employees to: i

1. Discharge their assigned duties conscientiously ah? effectively,

2. Obey the instructions of their Supervisors, ,

3. Maintain harmonious working relationships and not to do anything
that would contribute to an unpieasant working environment.

4. Be regular in attendance and report as scheduled. .

These are just a few examples of requirements. In additien, the ELM states
that Postal officials may take appropriate disciplinary measures to correct
violations of the regulations referred to in Section 865,

The Employee and Labor Relations Manual (ELM) isi available on the
Postal Service website at www.usps.com. Please contact your immediate
Supervisor or Manager if you have any gquestions,

*PLEASE POST*




To Whom It May Concern:

'm the President of NALC Branch 4, and | offer this statement in an attempt {o
place some order to the unfolding of events that lead to the union filing grievance
# (B4-00292-10).

First, | would like to go on record bolstering our Business Agent, Lew Drass’s
reply to the District Manager's move to change/implement a “one-track” method
of issuing discipline. | would like to support the Business Agent's comment that
he made to the D M; concerning the longevity (from 19872 to present) that Branch
4 has been addressing management’s past administering of discipline as
provided in Article 16 of the National Agreement. Every time that management
didn't administer discipline in a progressive manner with like infractions, the
union was successful in getting that discipline rescinded and removed from the
employee’s files. The union has included in this grievance file, statements from
past President's, Business Agent and other union officials that have been
involved in the grievance procedure in Branch 4, reinforcing the fact that when
dealing with discipline grievances in the past, discipline not issued in a
progressive nature, were always rescinded. Secondly, Branch 4 has a retired
member that served as business agent for several years and his statement
reveals that he served at the National Level representing the NALC in
negotiations over Article 16 on more than one occasion. He also revelaed that
during those negotiations management had tried on more than one occasion to -
insert the one-track discipline in to the National Agreement, only to be rejected by
the union and then they (management) would remove it from the table.

Dave Clark
NALC Br 4 President



TO WHOM IT MAY CONCERN:
My name is Ray Winters and I served as President of Branch 4, NALC from 1980 through 1994.

For this period of time (15 years), management followed the provisions of Article 16.2 of the
National Agreement and Section 115.1 of the M-39 Handbook, as it relates to discipline, should
be corrective in nature rather than punitive. National Arbitrator Richard Mittenthal ruled in case
#°s HAN-3U-C 58637 and H4N-3A-C 59518 (c# 10146 A&B on Page 7).

Given this structure, the strong presumption must be that all of Article 16 relates to discipline.
When the parties intended some procedure to be outside the scope of Article 16, to be beyond the
disciplinary principles of Article 16, they said so.

National Arbitrator Gerald Cohen in Case # C1C-47-D 31565 (¢ 557) ruled:

“In the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive.”

It has been held many times by other arbitrators that, for discipline to be corrective, it must be
progressive. :

This directive from the National Agreement is mandatory. It is not discretionary. Management
does not have the choice as to whether it will issue corrective discipline or not. It must attempt
to make discipline corrective.




TO WHOM IT MAY CONCERN:

My name is Tom Rollins. I served as full-time President of Branch 4, NALC for the period of
January 1995 through December 2000. 1 also served as the Union Representative on the Dispute
Resolution Team (DRT) for the period of January 2001 through December 2002. T then served
as full-time President of Branch 4, NALC again from January 2003 to December 2006.

For the twelve (12) years [ served as full-time President of Branch 4, NALC and three (3) years 1
served as the Union Representative (DRT), the Provision Article 16.2 of the National Agreement
and Section 115.1 of the M-39 Handbook, as they relate to the issuing of discipline, were
followed by management. In the cases that discipline was not issued in a progressive manner, a
grievance was filed and that discipline was rescinded.

77 ~
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To Whom It May Concern:

My name is Ben Johnson, Retired National Business Agent for the National Association of
Letter Carriers, AFL-CIO. I was elected National Business Agent in 1980 and I retired in 2002.

I was President of Branch 4, NALC from 1973 to 1978 and President of the Tennessee State
Association of Letter Carriers from 1976 to 1980,

I was a member of the NALC Executive Board and a member of the National Negotiating Team
from 1981 to 2002,

I was a member of the NALC team that accomplished the National Agreement with the USPS in
1981, 1984, 1987, 1990, 1994, 1998, and 2001.

During the time that I was a member of NALC negotiating team (1981-2001) the Postal Service
made several unsuccessful attempts to modify Article 16 to include a single tract discipline
procedure. The USPS was never successful in their attempts,

If the USPS wants to modify Article 16 to include a single track disciplinary procedure, it must
be done at the National Bargaining Table during the next Contract Negotiations.

It has been an established past practice since 1973 to follow the provisions of Article 16 of the
National Agreement, which reads as follows: “In the administration of this Article, a basic
principle shall be that discipline should be corrective in nature, rather than punitive. No
employee may be disciplined or discharged except for just cause.”

w7
/f% X" rpzmﬁ’t/

Ben Johrson
10/05/2010
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ARTICLE KV1~DISCEFLINE PROCEDURE

In the sdministration of this Artide, n basic principle shall WM
it discipline shonld be onﬁ.na?w in palwre, ratker than uﬂ__mou.
dve. No employce may be disciplined or discharged .nxnﬂuﬂ?p?
just cause such as, but not limited 0, Swﬁdea_nwzﬂuwu -
28C, jntoxication (drugs or &S.ucs.. inrompelence, .”_.ﬁ&mw
perform work as reguested, violation of the quﬁ M.m ol
Apreement, oF Eaiture Lo observe safety rules an _‘nm% ) Amn,..“
Any such disciplitte or &unsnﬂwn.m:u._ be subject 5> 3 nﬁﬁz
znce-arbitration grocedore provided for in .Eww gre E&b.
which could result in reipstaiement aed restiuntion, inc g

back pay.

i G Hing in pri-
i . Counselling. For & maor om‘m.uun. COUNSE]
WMMM naﬁuwp be the method of dealing with that oqnﬁmn. Mn.cm_”-
selling is a privaie mafter between 1he snpervisor an the
employee.

Secfion 2. Snspenstons of Less .S.wu.wo Days. In Qa_nmmma ﬁMM
disciphine involving Suspensions n.n. (hirty A,wS @E._u ar Mmr.u be
employee aguiost whom disciplinasy action i3 Mow%& o be
initiated shall be served with a aw.a:nw notice o _m..w= - me-
against Rim and shafl be forther informed .Ewp ro.f_ﬂ.— b s
pended after iw0 (2} working days during §M”n_r , :
pericd he shall remain on the job or on (he cl (in pay
status) at the option of the Employer.

Sectlon 3. Suspensions of Mare Than 30 Days oF Uhmn.-u..mﬁﬁ
In the casc of suspensions of more than :EHE (30} .nmw.mwoq o

distharge, any employse wruﬁ.. unless mﬁn?._mw provided nﬂwﬁw
e entitled to an advance writlen potice of the oﬁﬁ__wﬂwrmma nst
him aod shall remain cither on —vn job or on the cloc ﬁm_u e
aption of the Employer for 2 _v_.u:& of thirty (30} days- b
after, the employes <hall remain on (he rolls (non-pay —m.r_.ﬂ 5)
anlil disposition of his case has been had cither by .mns m?n_“_ Ay
with the Union or through exhausiion of the grievance-ar "
tration: procedure, A preference cligible who choQses zw. mﬂmﬁa
his suspension of more than thirty (30) days ot hus Eﬂw unmmn,_.
the Civil Service Commission rather .;.E- through the grt .
ance-arbitralion procedure shall remain on the rolls ?ﬂﬂ%ﬂv.
status) urail disposition of Em case has _u.umﬂ had either w
setilernent or (hrough exhausiton of his Civil Service mﬁvmﬂ -
When there is ressonable caust (0 believe an employes guuty
of a crime fer which 2 mn:.m:nn.om imprisonment can Wn _nm
posed, the advance notice Epcﬁnp.ﬁi shiall mot apply am

ach an employee may be immediately removed from pay
syatus.
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Secrion 4. Emergency Pracedure. An employec may be im-
mediately placed on snr ofl-duty status (without pay) by the
Employer, but remain on the roils where the zllepation invalves
incoxication (use of drups or alcobol), pilferage, or failure to
observe safety rules and regulations. or in cases where retain-
ing the employee on duly may result in damuge 10 U. S. Postal
Service property, loss of mail or funds, or wWhere the cmployes
may be injurious to himseld or others. The employec shall
rermain on the rolls (non-pay status) unil disposition of his case
lus been had, If it is proposed o suspend sach an employee for
more than thirty (30} days oc discharge him, the emergency

action taken under this Section may be made the subject of a
separate gricvance.

Section 5. Review of Disciplioes In no case may a supervisor
impose suspension or discharge vpon an cmployee unless the
proposed. disciplinacy action by the supervisor has fisi been
reviewed and concurred in by the installation bead or his
designes,

In associate post offices of twenty (20) or less employees, or
where there is no higher level supervisor than the supervisor
who proposss (o initiate suspeasion or discharge, the proposad
disciplinary action shall first be reviewed and concurred in by
2 higher authority ontside such installation or post office befare
tny proposed disciplinary action is taken.

Section 6. Veterans' Preference. A preference eligible s not
heretnder deprived of whatever righus of appesl he may have
under the Velerans' Preference Acty however, if he appeals
under the Veterans' Preference Act, he thereby walves access

to any procedure under this Agreement beyond Step 2B af the
grievance-arbitration procedare.

ARTICLE XVII—REPRESENTATION

Section [. Stewards. Stewards may be desigazted for the pur-
post of presenting aad adjusting grievances.

Section 2. Appointment of Stewnrds

A. Fach Unlon signatory to this Apgrermemt will cerufy to
the Employer in writing a sleward or stewands, and alernates
in accordance with the following general guidelines. Where
mare than one steward is appeinled, one shall be desipnated
chief steward. The selection sod appointrent of stewards or
chief stewands is the sole and exclusive function of each Union.
A sleward or stewards may be designaied to represent more
than one craft whenever the Unions so involved agree.

31
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The panel of six (6) arbitrators will be seleclcd by the u._,ﬁg.uﬂ?n
striking of naumnes by the partics from 2 geapraphically _un._.m.u.nmn list of
arbitrators provided by the Federal Mediation and Conciliation Serv-
e,

Any vacsacics in ik penc! will be filled by the alternative striking of
nammes from & 15t of five (5) arbitraters supplicd by the FMCS. “Ihis
oethod will be vscd if membens of the panch are unavailatie for any
repson. By moulual Sgresment, the parties may increase the size of he
pangl, for such time as ix pecessaty, W pssure the expediliong process
ing of grevances. The addiconul arbitvators will be selecied in the
shsne manner as prosvided above,

The arhitratar's decision will be final znd binding. The arbitrator shall
cender his award within thicty (30) days of the close of the hesaring o
eaves which do oot lavolve tnterprefation of the Agreement or nre nol
of 8 technical or policy-making nature. On ull other cases, ﬂ.@w.ﬁiub»

Agreement, and in po event, may the torms and provisions of this
Agrecment be sliered, amended or modified by the arbitraler Al
costs, fees and expenses cherged by the arbilrtor will be shared
equally by (he par(ies.

Arbitration hearings shall e held during working hours. Froptoyee
witnesses shall be on Employer time when zppesring at the hearing
pravided ¢he time spent &5 2 witnsss is parl ol the employce’s regular
working bours,

In any acbitration procecding in which & Union feels that its ioterests

-may be affected, it shall be entitled to intervenc and poricipole in
such arbitration prooeeding, but it shali be requived fa share the cost
of such arbitration with any or all other Union parties to such pro-
ceeding. To zny case In which mare than one Unioa pardcipates, the
Uhnions will share ome-half (¥4} wnd the Employer will pay oue-halk
(4) of the costs of such arbiteation. Any dispute a5 (o arbltrablity
may be submitted 1o the arbitrator and be determoloed by hion, The ax-
bitralor's determination shall be Gnal and blnding.

Sectian 4. Expedited Arbitration. The Pariies agres o coulinge the
uiilizstion of an expediled arhilratioa system for disciplinary cases
which do mol involve faterpretation of the Agrecment mnd which are
net of 3 iechoical or policy-making naurc. This system oy e uli-
Lzed by aprecment of the Dnion jnvalved through its pational Presi-
Zeql or desipnee, and the Seaior Assistan( Postmaster General, Em-
ployes and Lubor Relations Group, or his designee. In any such case,
the Union znd the SEmployer shall smmedintely polify tbe desigoated
arbilrator. The designated arbilrator is that member of the Expedited
Arbitration Panel who, pursuznd to 2 reration system, s scheduled for
thy next rbitraton heariog. Tmmediately upon such polification the
desipnatesd arbiteader shall arreoge a place and datc for the hearing
pramptiy but within & period of not more than (e €10) working days.
If the designated arbitrakor is ool avaliable to conduct 1 hearing
within the ten (10} working dsys the next panel membes in rotation
shall be potificd wati an availzble arbitrator s obtained.
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The bearing shall be conducicd in accordance writh the following:

(2) the hearing shall be informal;

(b} no bricfs shall be filed or transcripts mads;,

(&} tere shall be no fopmal rules of evidence;

(d) (be hearing shall gommadly be completed within oae day,

(e} if the arbitrator or the purtizs conclude at the hearing ihat the
issucs involved are of such eomplexity ar significance as 10
warrant reference to the Regolar Arbitretcn Pagel, the case
shall be roferred o that panel; and

() the arbitrator may issue a bench decision al the heariug bul in
any event he shall render his decision within 48 hours afier
conclusion of (bt hearng, His decision shall be based on the
record befare him and may inslude a brief writen explagation
of the basis for his conclusion. These deeisions will nol be
cited as a precedent, The arbitralor’s decision shall be final
and binding. An sybfirator who issues x bench declsipn shall
furnlsh 2 writien copy of bis award 10 the parifes within forty-
«ight (48) bonrs of the chose of the brariog.

The Expedited Arbitration Pancl shall be developed by the patipmal
partics, ¢n & national o area bask, with the aid of the American Ar-
kitrnfion Association, the Federsl Mediadon and Conriliation Servioe,
Deans of Low Schools and the Nationzl Academy of Arbitrators., The
partics shafl appoint a Yelul Conumitiee with cqual representadion
which shall kave the responpsibility of developing programs for appro-
priate orientztion of the members of the arbitration pancl,

ARTICLE XVI
DISCIPLINE PROCEDURE

In the administeation of this Articls, a basic prnciple shail bz that
discipline should be carnceclive in nature, rather thag punitive. No cm-
ployee m3ay ke disciplined or discherged except for just cause such as,
bul not limited o, insubordination, pilfersge, intaaication {drugs or
alcohol), incompetence, failure to perionm work as requcsted, viola-
fion of the terms of this Agreement, or failure 1o observe salety ruizs
and regulations. Any such discipline or discharge shall be subject o
the grievance-arbilration procedurs provided for In this Agreement,
which could resalt in reinstztemcat and restitutian, ncluding back
pay.

Section 1. Connselling. For 2 minor offense, counsciling In privale
shall he the method of dealing with st afense. Counselling is a pri-
vate matter betwisen the supervisor and the employec,

an_meu 2. Susprasions of, Less ‘Than 30 Days. [o the c2sc of discipline
invalving suspensions of (hirty (30) days or kess, the employec against
whom discipiinary acuion is sought to be initialed shall be served with
& wrillen motice of the charges against him and shall be further in-
formed that he will be suspended after two (2) working days duriog
which two-day period he shall remain on the job or on the clock (i
pay status) at the option of the Employer.
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pesiod of pot more than tes (10) working dayu, Xf the desigmated - E_nm: g .uBnma:mK Union gad ployer : & i
arhitrator is not available to conduct & hesring witkin the ten (10} Secti .LEEE.:wE . L . . i
iﬂhgsnﬁuﬁuﬁé?ggngggg&g& ?Eggnﬁggﬁggﬁnﬁgw 1
. ax arailable arbitrator s obtxined, Bu_nwah-uw of Bn gricvance procedars and effective nge of arhitratioa. H
@ If either party concludes that the fssows involved are of such ggm.g.ﬁagwg.?gﬁze
complexity or gigmificance a3 to werraat reference €o the Regolur ?EE.E.E the T.gmneu-.:— an-_.GBnn = copy of & quarterly report
Regional Arbitrativn Puinel, thut party shall notify the otier party of contaipizg the following E_fﬁnga covering cﬂﬁx&g.&:—n arhibes-
soch refereace at Jeast tweoty-four (24) hours prior ta the schodaled tion procedore st the Natioggt level, sxd for each Begion separstely:
time for the expedited arbitration. En:lgaug-wvﬂ._&?gcﬂ
(3 The hearing shull be conducted ix accordacce with the following: () mumber of cases schedaled for hearing
. . (<) mumber of cases heard;
%H"E& 0 be oorzmzl; ipte s () number of schedulod hearfag dates, if sy, which were mot wseds
{c) there skall be no formal rales of evideace: (&) the tatal nowsber of cases pending bhat wot gcheduled at the end of
(0} the hearing shall novmally be completed within one deys the quarter.
(e} if the gnaﬁnﬁaﬁﬂgw conclude af the hearing Section 6.
g:ﬁnﬂm?&:&ﬂ»&ﬁ@&aﬂﬁ.@ﬁn@gg ) :
to warrant reference to the Regular Regivnzl Arbltration Panel, .m.rn E@E .W:_E_ .,»mnE.w will besome efective Nng 1, 1579,
Engggaﬁgsg-wﬁ&mﬁh ﬁﬁniut EEEQHE#HSN‘WEKE
( the ashitrator muy issne a beach docision 8t the bearing bt in focinding arbitration, wnler the Gricvance-Arbitratioa Procodare st
sny evext shall render 2 decision within forty-eight (48) hours ?&Euﬂgﬁa?@uggr
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Article 16.1

thereafter, the Employer will furnish o the President of cach
Union a copy of a quarterly report containing the following

informalion covering operation of the arbitration procedure.

at the National level, and for each Region separately:
{2} number of cases appealed to arbitration:

{b¥number of cases scheduled for hearing:
(c) number of cases heard;

{d)number of scheduled hearing dates, if auy, which
were not used;

(e} the total number of cases pending but not scheduled
al the end of the quarter.
ARTICLE 16

DESCIPLINE PROCEDURE
Section 1, Princlples

TSk il

T i administration ol this-Article —a-basic-principle_shall
be that discipline should be corrective in nature, rather than
puditive. No employee may be disciplined or discharged
except for just cause such as, ber not limited 0. insubor-
dination, pilferage, inloxication (drugs ar alcohol), incom-
petence, failure to perform work as reguested. violation of
the (erms of this Agreement, or failure te observe safely
rules and regulations. Any such discipline or discharpe shall
be subject to the grievance-arbitration procedure provided
for in this Agreement, which could result in reinsiatement
and restitution, including back pay.

Section 2. Discussion

For minor_offenses by an employee. management has a
responsibility to discuss such matters with the employee.
Discussions of this type skall be held in private between the
employee and the supervisor. Such discussions are nol
considered discipline and are not grievable. Following such
discussions, there is no prohibition against the supervisor
andfor the employes making a personal notation of the date
and subject matter for their own personal record(s). How-
ever, no nofation or ather information pertaining o such
discussion shall be included in the employee's personnel
falder. While such discussions may niat be ciled as an element
of prior adverse record in uny subscquent disciplinary action
against an employee, they may be, where relevant and
timely, relied upon to establish that employees have been
made aware of their obligations ard responsibilities.

v

Article 16.6

Section 3. Leiter of Warning

A letter of warning s a disciplinary notice in wiriting,
identitied as an official disciplinary letter of warning, which
shall mclude z2n explanation of a deficiency or misconduct
10 be corrected.

Secfion 4. Suspensions of 14 Days or Less

In the case of discipline invelving suspensions ol fourteen
(14} days or less, the employee against whoem disciplinary
action is sought to be injtiated shali be served with a written
notice of the charges against the employee and shall be
furthez informed (hat he/she will be suspended afier two (2)
working days during which two-day period the employee
shall remuin on the Job or on the clock (in pay status) al the
option of the Employer.

Section 5. Suspensions of Mare Than 14 Days or Discharge
In the case of suspensions of morc than fourteen (14) days,

————————or-of discharge, any emplovee shall, ucless otherwise pro-

b allal, b

vided herein, be entitted 10 an advance wriiten notice of tHe
charges against hirather and shall remain either on the job
or on the clock at the oplien of the Employer for a period
of thirty (30) days. Thereafier, the employee shall remain on
tie rolls (non-pay status) until disposition of (he case has
been had either by senlement with the Union or through
exhaustion of the grievance-arbitration procedurs. A pref-
erence eligible who chooses to appeal a suspension of more
than fourteea (14) days ar his discharge (o the Merit Systems
Protection Board (MSPB) rather than through the grievance-
arbitration procedure shall remain on the rolls (non-pay
stztus) unlil disposition of the case has been had cither by
settlenrent or thraugh exhaustion of his MSPB appeal. When
there is reasonable cause 1o believe an employee is guilty of
2 crime for which a sentence of imprisonment can be
imposed, the Employer is not reguired to give the employee
the full thirty (30} days advance written notice in 2 discharge
action, buf shall give such lesser pumber of days advance
wiilten notice as under the circumstances is reasonable amd
¢an be justified. The employee is immediately removed from
a pay status at the end of the natice period.

Section 6. Indefinite Suspension—Crime Situation

. A. The Employer may indefinitely suspend an employee
in those cases where the Employer has reasonable cause 10
believe an employee is guilty of a crime for which a sentence
of imprisonaient can be fmposed. In such cases, the Employer
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Article 15, §4.C(3)(d)

(d} the hearing shall normally be completed within
one day;

(e) if the arbitrator or the parties mutually conclude
at the hearing that the issves involved are of such
complexity or significance as to warrant reference
to the Regular Regional Arbitration Panel, the
case shall be referred (o that pagel; and

{f) the arbitrator may issue a bench decision al (he
hearing but in any event shall render a decision
within forty-cight (48) hours afier conclusion af
the hearing. Such decision shall be basad on the
recerd before the arbitrator and may include a
brief written explanation of the basis for such
conclusion. These decisions will not be cited a5 a
precedent, The arbitrator’s decision shall be final
and binding. An arbitrator who issnes a hench
decision shall furnish a written copy of the award
to the parties within forty-eight (48) hoars of the
close of the hearing,

{4) No decision by a member of the Expedited Panel in such
a case shall be regarded as a precedsnt or be cited in any
futere proceeding, but othervise will be a final and binding
decision.

(5} The Expedited Arbitration Panel shali be developed by
the National parties, on an areq basts, with the aid of (he
American Arbitration Association and the Federal Mediation
and Conciliation Service.

D. National Level Arbitration

{1} Only cases involving interpretiva issnes under this Agree-
ment or supplements thereto of general application will be
arbitrated at the Nationa! level.

(2) Separate dockets of cases appealed to arbitration af the
National level shall be maintained for each Urion. The
arbitrators on the MNational Panel shall be scheduled to hear
Cases oh a rotaling system basis, vnless otherwise agreed
by the parties. All available hearing (ime al the National
level shall be pro-rated among the Unions on the basis of
the relative size of the respective bargaining unils repre-
sented. Cases on sach docket witl be schedsnled for arbitration
in the order in which appealed, unless the Union and
Employer otherwise agree.

Section S. Administraion
The parties recognize their continuing joint respensibility
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Article 16, §2

for efficient functioning of the grievance procedure and
effective use of arbitration. Commencing April [, 197%, and
quarterly thereafter, the Employer will furnish to the Pres-
ident of each Union a copy of a quarterly report containing
the following information covering operation of the arbitra-
tion procedurc at the National leve!l, and for each Region
separataly:

{a) number of cases appealed 1o arbitration;

(b) number of cases scheduled for hearing;

{c} number of cases hezard;

{(d} oumber of scheduled hearing dates, if any, which
were notl used;

() the total number of cases pending but not sched-
uled at the end of the gquarter.

ARTICLE 16
DISCIPLINE PROCEDURE -

Section I. Principles

In the administration of this Article, a basic principle shall
be that discipline should be corrective in nature, rather than
punitive. No employez may be disciplined or discharged
excep! for just cause such as, but not Imited 1o, insubor-
dination, pilferapge, intoxication (drugs or alcohol), incom-
petence, failure to perform work as requested, violation of
the terms of this Agreement, or failure 10 observe safety
rules and regulations. Any such discipline or discharge shall
be subject 1o the grievance-arbitration procedure provided
for in this Agreement, which could result in reinstatenent
and restitation, including back pay.

[See Memo, page 131]

Section 2. Discussivn

For miner offenses by an employee. managemenl has a
responsibility o discuss such matiers with the employee.
Discussions of this type shadl be held ig private between the
employee and the supervisor. Such discussions zre not
considered discipline and are ot grievable, Following such

mea g
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Paragraph B.3.9. was modified to include RCAs véith RCRs in
giving preference in the selection frem the register of eligibles,
provided their name appears in the top three. Further, it
establishes a refationship between the RCAS and the RCRs.
RCAs will always be given preference over RC&s in the
selection process. Also, preference shall alfways be given to an
RCA at the office where the vatancy exists. If there are na
RCAs among the top three, RCRs shall be given preference in
accordance with the longes! period of conlinuous service, An
RCR at the office where the vacancy exists would z'so have
preference over ane from another office.

Paragraph B.4. was intended to clarify the bidding process at
the lacal office. The bidding netice must now state that the
biddirg is not only for the postad vacancy, but also for any
other vacancy which subsequently oceurs as 2 result of the
original posting. This enables managemsnt to expedite the
bidding process without violaling anyene’s seniority and
bidding rights.

Paragraph B.5.—The primary change in this part is the
expansian from ten (10) days to fifteen {75) days ter a posting
of a route at the MSC level, This enables gotential bidders a
longer pesiod to investigate and examine the route befare
making a decision to bid. There are also some reference
changes in this paragraph made necessary by the addition of
earlier paragraphs.

ARTIGLE 13
Assignment Of U1 Or Injured Employees

o change.

/ QM%\ 1990

ARTICLE 14
Saleiy and Heaith

No change.

ARTIGLE 15
Grievance And Arbitration Pracedure

The major change in this Article appears in Seclion 4.E.1.
EED Compleints. It requires that the processing of any
grievance regarding an issue which is also the subject of an
EEO complaint shall be deferred 1mtit a final decision on the
EED complaint is rendered. Upan fina! dispoesitisn of the EED
compizint, only those contractual issues unrelated to the
discrimination issue may be reactivated. An exception to the
above provision is made for removal actions. In such actions,
within fifteen (15} days after an £EQ complaint is filed, either
party may request that the grievance shall be procassed.

Also, the Union agrees to take affirmative steps to inform
employees that they may not pursue contractual matters
simultaneously under the grievance and the EEQ processes;
and that it will not encourage dual fiting of grievances.

This provision repiaces the previcus one which prehibited the
employee from processing a grievance beyond Steps 28 or 3, if
an EEO complaint had been filad.

The other changes in the Article were merely cosmetic language
chznges repalcing the term “Employee and Labor Relations”

with the new term *Numan Resources™ in appropriate places in
the Agreement,

ARTICLE 16
Discipline Procedure

No change.
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Arlicle 16,1

.~ ARTICLE 16
DISCIPLINE PROCEDURE

Section 1. F.mn.nmm__mm

In the administration of this Anicle, a basic principle shall
be that discipline should be comective in nature, rather than
punitive. No employee may be disciplined or discharged ex-
cept [Or just cause such as, but not Hmited 10, insubordination,
pilferage, intoxication (drugs or alcohol), incompetence, (ajl-
ure 10 perform work as reguested, viokation of the terms of
this Agreement, or failure o observe safety rules and regula-
tions. Any such discipline or discharge shall be subject 10
the grisvance-arbitration procedure provided for in this Agree-
meal, which could result in reinstatement ang restitulion,
including back pay.

[see Memo, page 285]

Section 2. Discussion

For minor offenses by an employee, management has a re-
sponsibility to discuss such matters with the employee. Dis-
cussions of thix type shall be held in private between the
employee and the sopervisor. Such discussions are net corl-
sidered discipline and are not grievable. Following such dis-
cussions, there is no prohibition aganst the supervisor and/or
the employee mazking a personal notation of the date and
subject matter for (heir own personal record(s). However, no
notation or other infermation pettaining 10 such discussion
shall be included in the cmployee's personnel falder. While
such discussions may not be cited as an element of pror
adverse record in any subsequent disciplinary action against
an employee, they may be, where relevant and fimely, relied
upon .o establish that employees have boen made aware of
their oblipations and responsibilities.

Section 3. Letter of Warning

A letter of waming is a disciplinary notice in writing, iden-
tified as an official disciplinary letter of wazrning, which shall
include an explaration of deficiency or misconduct ta be
corrected.

88
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Artidle £6.6

Section 4. Suspensions of 14 Days or Less

[ the case of disciplins involving sespensions of foureen
(£4} days or Jesy, the employee againsi whom disciplinary
action Is sought to be initiated shall be served with a written
police of the charges zgainst the em ployes and shall be further
mformed that he/she wili be suspended after ten (10 calendar
days during which ten-day period the emptoyee skall remain
an the job or on the clock (in pay stats) at the oplion of the
Emplovyer.

Section 5. Suspensians of Mure Than 14 Days or Bischarge

In the case of suspensions of more than fourteen (14) days,
or of discharge, any employee shall, unless arthenwise pro-
vided herein, be entitled to an advance written notice of the
charges against him/her and shall remain either on the job or
on the clock ar the aption of the Employer for a period of
thirty (30} days. Thereafier, the cmployee shall remain on
tke rolls (non-pay status) until disposition of the case has
been had either by setdement with the Union or through
exhaustion of the grievance-arbitration pracedure. A prefer-
ence eligible who chooses to appeal a suspension of more
ttran faurteen (14) days or hisher discharge to the Merit
Systems Protection Board (MSPB} rather than through the
grievancz-arbitration procedure shall remain en the rolls {non-
pay statusj umtil disposition of the case has been had either
by settlement or through exhaustion of histher MSPR appeal.
When there is reasonable cacse to believe an employee is
guilty of a crnie for which a sentence of imprisonment can
be imposed. the Employer is not required (o give the employee
the full thirty (30) days advance written notice in a discharpe
actien, but shall give such lesser number of days advance
written notice as under the circumstances is reasonable and
can be justified. The employee is imroediately removed from
& pay status af the end of the natice period,

Section 6. Indefinite Suspension—Crime Situatian

A. The Enployer nay indefinitely suspend an cmployee
in those cases where the Employer has reascnabic cause (o
believe an employee is geilty of a crime for which a sentence
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Arlicle 16.2

ARTICLE 16
DISCIPLINE PROCEDURE

Section L. Principles

In the administration of this .,.»_Hmnﬁq” a basic _u::n”mﬂﬂ V,E#HM.._[,
\hat disciphne should be corrective 1 natare, wm_wcw #n Mmﬂﬂ o
five. No employes Dy he amn_._urﬁna ot &unrﬁ.nn\ ) m:.u..
Just causeysuch as. but pat limited t0- Em:gau?ﬁo%,.gwﬂ "
See, ytoxication (drugs of uwncvosmsnoawﬂc:ﬁ,w. ai ».”Em
vwnwoqa work s requested. violation of e nr:‘,ﬁ __,,... :
Agreement, Ot failure 1o obsznve safety rules .paa annuqmnu;..“
Any such discipline of discharze .m:ms be m,d..EOn.F, AM h mﬂ..z_mn»
ance-arbitration procedure provided for m this Agre F ﬁ_..nﬁ..
which could resuit in einslatement and resuunen. mncludmg
ack pay.
back p {see Memos. pages 170.1711

Section 2- Discussion

For minor offenses by an empleyee. E.usmm.mém.“—gwm,wmu
responsibihily 10 discuss such matiers s.::. t mc_wp: pl: Hw :z.w
Discussions of s 1YPe shzil be held in pov Hn nc.:wu L e
employee and the SUpErVises. w.nn: discuss1ons m“.n.nh.ﬂ %.u.ncm-
cred discipling and arc nol mnm,..wZn. Follow E..n. suc P
sions. there is no ﬂaoE_quJu;muE& :Eh.mm_ﬂ.mm u”wwﬂwww e
wee making a persunal notatiod a ¢

Mﬁﬂmw mo". thair on,.,,.:ﬂvm?ab& .n”noa.mr momﬁ./ﬁ.. noe :Wa%ﬂu
ar other information perlaining o such giscussion £ H.w a..ﬁ
included in the cmpluyee’s personsel folder. /H, hile waw : a_f.n
cussions may not be cited as 20 n._nEnE of mﬁo”..m, /M m:._
reeord In any subscgquent disclplinary m.n:o:. mumn.m.mwwu ~
eoployze. they may be. where relevant and :En__u,. rehe : rm.w.:
L0 establish that employ<es have been made aware @
obiigations and responsibiiities.

Section 3. Letier of Warning

A letter of warning s 24 disciplinary notice m... wriing. _anmﬁ_.m
fied as an official disciplinary letier of Warning. which s ﬂ !
inctude an explanatics of 2 deficiency or misconduct 1o
corrected.

18
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Article 16.6

Section 4. Suspensions ef 14 Days or Less

In the case of discipiing fnvolving suspensions of fourtcen (1)
days or less, the employee against whom disciplinary actign is
sousht 10 be initiaed shall be cerved with a wiitten notice of
the charges against the employee and shall be further informed
that hefshe wil) be suspended atter ten (101 calendac duys dor-
ing whiclt ten-day period the employee shall remain on the job
or on the tlock (in pay status) ot the option of the Employer.

Section 5. Suspensians of More Than 14 Days or Discharge

In the case of suspensions of more than foureen (14) days. or
of divcharze. any employer shall. anless otherwise provided
herein. be entitled o ap advance wridzn nofice of the charges
against him/her and shall remain either on the job or on the
clock at the option of the Employer fora periad of thirty (303
davs. Thereafter. the enployes shall remain on the rolls (non-
pay status) until disposition of the case has been had either by
conttement with the Union or throush exhaustion of tne gnev-
ance-arbitration provedure, A preference eligible who chooses
to appeal a suspension of more than fouricen (14) days or
hisfher discharge to the Merit Systems Protection Board
(MSPRB) raber than through the erigvance-arbitration poce-
dute hall remain on the rolls (non-pay status) until dispositicn
of the case has heen had ¢ither by xettdement o7 through
exhaustion of his/her MSPB appeal. When there s reasonable -
cause to helieve an employee i< guilty of a crime for which a
sentence of imprisonment can be imposed. the Employer is not
required 1o give the esaployee te full thirty (30} days advince
writtert otice in o dischavee action, bt shall aive such lesser
number of days advance wrilten notice as under the circum-
suances is reasonable and can be justified. The cmployes is

immediately removed rom a pay siats at the end of the notice
period.

Section 6. Indefinite Suspension ~ Crime Sitwation

A. The Employec may indefinitely suspend an emplayes in
those cases where the Emplover has reasonable cause Lo
believe an employee is guilly of a crime for which a senience
of imyprisonnent czn be imposed. In such cases, iz Ewwployer

9
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Articie 16.1

ARTICLE L6
DISCIPLINE PROCEDURE

Section L. Principles

I the admimistration of this Article, a basic principle shall be
that discipline should be correctiva in vature, rather than puni-
tive. No employee may be disciplined or discharged except for
just cause such as, but not Hmited (o, insnbordination, piifer-
age, intoxication (drugs or alcohol), incompetence, failure 10
perform work as requested, violation of the terms of this
Agreement, or failure to observe safety rules and regulations.
Any svch discipling or dischargze shall be subject (o the gricv-
snce-arbitration procedure provided for in this Agreenient,
which could result in reinstatement and restitation, including
back pay.
[see Memos, pages |84-186])

Seclion 2. Discussian

For minar offenses by an employce, management has a
respensibility (o discuss such matiers with the employee.
Discussions of this type shall be held in private berween the
employes and the supervisor. Such discussions are not consid-
ered discipline and are not grievable. Following such discus-
sions, there js no prohibition against the supervisor andfor the
employes making a personzl notation ¢f the date and subject
naatier for their own personal record(s). However, no nelaiion
or other information prraining to such discussion shall be
included in the employee’s personnel folder. While such dis-
cussions may not be cited as an element of prior adverse
record in 2my subsequent disciplinzry action against an
employee, they may be, where relevant and timely, xelied upon
to establish that employees have been made aware of thelr
obiigations and responsibilities.

Section 3. Letter of Warning

A letter of waming is a disciplinary notice in wnling, identi-
(1cd as an official disciplinary letter of warning, which shall
include an explanation of a deficiency or misconduct to be cor-
rected.
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Article 16.6

Section 4. Suspensions of 14 Days or Less

In the case of discipline invalviag suspensions of fourteen {14}
days or less, the employee ugainst whom disciplinary acrion 1s
sought o be initiated shali be served with a writlen notice of
the charges against the employee and shall be funther infonned
that hefshe will be suspended afier ten (10) calendar days duor-
ing which ten-dzy period the employee shall remain on the job
or on the clock (o pay status) al the oprion of the Enaployer.
{see Memo, page 193]

Sectian 5, Suspensions of More Than 14 Days or Discharge

In the case of suspensions of more than fourleen (14 days, or
of discharge, any employee shall, unless otherwise provided
herein, be entitled to an advance writen notice of the charges
against him/her znd shall remain either on the job or on the
clock at the option of the Employer for 2 period of thirty (30)
days. Thereafier, the cmployee shall remain on the rolls (non-
pay status) untl disposition of the case has becn had either by
seflement with the Union or through exhausdon of the griev-
ance-arbivmtion procedure. A preference eligible who chopses
to appeal 4 suspension of mare than fourteen (14) days or
his/her discharge (o the Merit Systems Protection Board
(MSPRB) rather than tiraugh the grievance-arbitration procedure
shall remain on the rolls (non-pay status) ool disposition of
the case has been had either by senlement or through exhaus-
tion of hisfher MSPB appeal. Whea there is reasonable cause 1o
believe an employee is guilty of 8 crime for which a seatence of
imprisanment can be imposed, the Employer is not required o
give the employoe the full thiny (30} days advance wrilicn
nolice in a discharge action, but shall give such lesser nomber
of days advance writlen notice as under the circunistances is
reasonable and can be justified. The employee is immediately
removed from a pay statws at the end of the notice period.

Section 6. Indefinite Suspension - Crime Situation

A. The Employer may indefinitely suspend an employee in
those cases where the Employer has reasonable cause o
believe an employee is guilty of a crime for which a sentence
of imprisonment can be imposed. In such cases, the Employer
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Article 158

use of arbitration. Commencing April 1, 1979, and quarterly
thereafier, the Employver will furnish to the President of the
Unicn a copy of a goarterly report containing the {ollowing
information covering aperation of the arbitration procedure at
the National level, and for each Area separately:

(&) acmber of cases appealed to arbitration;

(b} rumber of cases scheduled for hearine:

(¢} number of cases heard:

td) number of scheduled hearing dates. if any, which were
rol used:

{e) the o1l number of cases pending but not scheduled at
the end of the quarter.

{The preceding Article. Article 15. shall apply to
Transitional Employees: additiona! provisions regarding Article
15 and Transitional Employees can be found in Apperdix B.)

[see Memos. pages 180-186]

ARTICLE 16
DISCIPLINE PROCEDURE

Section L. Principles

in the administration of 1his Article, a basic principle shall be
that discipline should be carrective in nature. rather than puRi-
tive. No employee may be disciplined or discharged except for
just cause such as. but not fimsted to. insubordination. pilfer-
age. intoxication (dmugs or aleohol). incomprience. failure 1o
perform work as requested. violation of the ferms of this
Agreement, or failure 1o observe safety rules and regulations.
Any such discipline or discharge shall be subject o the ariev-
ance-arbitration procedure provided lor in this Agreement,
which could result in reinstatement and restizution. including
back pay.
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Article 16.5

Sectian 2. Discussian

For minar offenses by an employee, management has
responsibility 10 discuss such matters with the emplayee.
Discussions of this npe shall be held io private hetween the
emplovee and the supervisor Such discussions are not considered
discipline and are not gricvable. Fullowing soch discussons, there
is no prohibition agamst the supervisor andfor the employee
making a parsonal dokstion of the date and subjcct matter {or thelr
own personal record(s). However. no notation or other
information perzining to such discussion shall be included In the
emplovee’s personnel folder. While such discussions may 5ol be
cited as an clement of prior adverse record in any subsequen
discipiinary action against an employee. they may be, where
relevant and imely, relied upon o esiablish that employess have
been made aware of their obfgations and responsbilities.

Section 3. Letter of Warning

A letter of warning is 1 disciplinary notice in writing, identifie
25 an official disciplinary letter of warning. which shall inchud
a0 explanation of a deficiency or misconduct to be cormecied.

{see Memo. page 187]

Section 4. Suspensions of 14 Days or Less

In the case of discipline involving suspensions of fourteen (1
days or less, the employee against whom disciplinary action
scught 1o be initisted shall be served with a written notice
{he charges against the employee and shall be further informe
that hefshe will be suspended. A suspended employce w
remain on duty during the term of the suspension with «
loss of pay. These disciplinary actions shall, however, |
considered ta be of the same degree of seriousness and sz
isfy the same corrective steps in the pattern of progressi
discipline as the time-off suspensions. Suach suspensio
are equivalent to time-off suspensions and wmay be cited
elements of past discipline in subsequent discipline
accordance with Article 16.0.

Section 5. Suspensions of More Than 14 Days or Dischax

{1 the case of cuspensions of more than fourteen (14 days.
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Article 16

ARTICLE 16
DISCIPLINE PROCEDURE

Section 1. Principles

In the administration of this Article, a basic principle shall be
that discipline should be corrective in nature, rather than puni-
tive. No employee may be disciplined or discharged except for
Just cause' such as, but not limited to, insubordination, pilfer-
age, intoxication (drugs oy alcohol), incompetence, failure to
perform work as requested, violation of the terms of this
Agreement, or failure to observe safety rules and regulations,
Any such discipline or discharge shall be subject to the griev-
ance-arbitration procedure provided for in this Agreement,

which could result in reinstatement and restitution, including
back pay.

Section 2. Discussion

For minor offenses by an employee, management has a
responsibility to discuss such matters with the employee.
Discussions of this type shall be held in private between the
employee and the supervisor. Such discussions are not considered
discipline and are not grievable. Following such discussions, there
is no prohibition against the supervisor and/or the employee
making a personal notation of the date and subject matter for their
own personal record(s). However, no notation or other
information pertaining to such discussion shall be included in the
employee’s personnel folder While such discussions may not be
cited as an element of prior adverse record in any subsequent
disciplinary action against an employee, they may be, where
relevant and timely, relied Uupon to establish that employees have
been made aware of their obligations and responsibilities.

Section 3. Letter of Warning

A letter of warning is a disciplinary notice in writing, identified
2s an official disciplinary letter of warning, which shall include
an explanation of a deficiency or misconduct to be corrected.
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Article I

Section 4. Suspensions of 14 Days or Less

In the case of discipline involving suspensions of fourteen (1
days or less, the employee against whom disciplinary action
sought to be initiated shall be served with a written notice

the charges against the employee and shall be further inform
that he/she will be suspended. A suspended employee w
remain on duty during the term of the suspension with no Ig
of pay. These disciplinary actions shall, however, be consi
ered to be of the same degree of seriousness and satisfy
same corrective steps in the pattern of Pprogressive discipline

the time-off suspensions. Such suspensions are equivalent

time-off suspensions and may be cited a$ elements of past di

cipline in subsequent discipline in accordance with Artic
16.10.

Section 5. Suspensions of More Than 14 Days or Discharg

In the case of suspensions of more than fourteen (14} days, ¢
of discharge, any employee shail, unless otherwise provide
herein, be entitled to an advance written notice of the charge
against him/her and shall remain either on the job or on t
clock at the option of the Employer for a period of thirty (3¢
days. Thereafter, the employee shall remain on the rolls (nor
pay status) until disposition of the case has been had either b
settlement with the Unjon or through exhaustion of the griev
ance-arbitration procedure, A preference eligible who choose
to appeal a suspension of more thap fourteen {14) days o
his/her discharge to the Merit Systems Protection Boar
(MSPB) rather than through the grievance-arbitration proce
dure shall remain on the rolls (non-pay status) until dispositios
of the case has been had ejther by settlement or throug!
exhaustion of his/her MSPR appeal. When there is reasonabl;
cause to believe an employee is guilty of a erime for which
sentence of imprisonment can be imposed, the Employer is no
required to give the employee the full thirty (30) days advance
written notice in a discharge action, but shall give such jesse:
mumber of days advance written notice as under the circum.
stances is reasonable and can be justified. The employee is

immediately removed from a pay status at the end of the notice
period.
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To whom it may concern,

My name is Corey L. Walton and | am the former NALC Formal Step A
representative for the Nashville installation. | held that position for approximately 3 years.
| am writing this statement in response to management’s continued attempt at the local
level to change how disciplinary action and procedures will be handled,

In a recent standup falk at my station management issued a “service talk” titled
“Policy change for disciplinary action”. In this service talk the supervisor read a letter that
stated the "Tennessee district was implementing a single track of discipline for unrelated
infractions. The current system of muitiple single tracks for related infractions has not
been successful in correcting employee deficiencies”. The letter went on to read, “ this
does not change the guidelines set forth in Article 16", \

Management is given clear instruction under Article 3 of the National Agreement, which
states on page 3-1, as follows:

The Postal Service's "exclusive rights” under Article 3 are basically the same as
its statutory rights under the Postal Reorganization Act, 39 U.S.C. Section 1001(e).
While postal management has the right to “manage” the Postal Service, it must act in
accordance with applicable laws, regulations, contract provisions, arbitration awards,
letters of agreement, and memoranda. Consequently, many of the management rights
enumerated in Article 3 are limited by negotiated contract provisions. For example, the
Postal Service’s Article 3 right to “suspend, demote, discharge, or take other disciplinary
action against” employees is subject to the provisions of Articles 15 and 16.

Management is also prohibited from making any unilaterai actions inconsistent with
terms of the existing agreement during the term of a collective bargaining agreement as
outlined under Article 5 of the National Agreement. - Page 5-1 of the National Agreement

reads as follows:

Prohibition on Unilateral Changes. Article 5 prohibits management taking any
unifateral action inconsistent with the terms of the existing agreement or with its
obligations under law. Section 8(d) of the National Labor Relations Act prohibits an
employer from making unilateral changes in wages, hours or working conditions during
the term of a collective bargaining agreement.

These Articles make it crystal clear that management must act in accordance with
confract provisions and cannot under any circumstances make unilateral changes
inconsistent with the National Agreement during the term of a collective bargaining

agreement.

Management stated in the “service talk” that they were making a “Policy change
for disciplinary action”. 1t is my position that disciplinary procedures or how they are
handled is not a “policy”. Disciplinary procedures or actions are covered in the Joint
Contract Administration Manual under Article 16. This means that both parties,
management and union, sat down together at the National level and agreed on how
discipline will be handled. How management will handle discipline is not a policy it is
contractual and outlined in our collective bargaining agreement.



Management stated in their “service talk” that “the current system of muitiple
single tracks for related infractions has not been successful in correcting employee
deficiencies.”..."this does not change the guidelines set forth in Article 16.” | strongly
disagree with this statement. This “policy” is completely changing the guidelines as set
forth in Article 16. The most basic of principles under any disciplinary action is
management must have “just cause” which is a "term of art” created by labor Arbitrators.
Arbitrators have divided the just cause principles into six sub questions. | am only going
to refer to the first sub question, which is covered on page 16-1 of the Joint Contract
Administration Manual and reads as follows:

Is there a rule? If so, was the employee aware of the rule? Was the employee
forewarned of the disciplinary consequences for failure to follow the rule? It is not
enough to say, "Well, everybody knows that rule,” or, “We posted that rule ten years
ago.” You may have to prove that the employee should have known of the rufe. Certain
standards of conduct are normally expected in the industrial environment and it is
assumed by arbitrators that employees should be aware of these standards. For
example, an employee charged with intoxication on duty, fighting on duty, pilferage,
sabotage, insubordination, etc., may be generally assumed to have understood that
these offenses are neither condoned nor acceptable, even though management may not
have issued specific regulations to that effect.

Article 16.2 of the National Agreement reads as follows:

Section 2. Discussion

For minor offenses by an employee, management has a responsibility to discuss such
matters with the employee. Discussions of this type shall be held in private between the
employee and the supervisor. Such discussions are not considered discipline and are not
grievable. Following such discussions, there is no prohibition against the supervisor
and/or the employee making a personal nofation of the date and subject matter for their
own personal record(s). However, no notation or other information pertaining to such
discussion shalf be included in the employee’s personnel folder. While such discussions
may not be cited as an element of prior adverse record in any subsequent disciplinary
action against an employee, they may be, where relevant and timely, relied upon to
establish that employees have been made aware of their obligations and responsibilities.

Management is clearly attempting to circumvent the contract when it comes to dealing
with Article 16. For instance under managements “policy” they can bring me in and give
me a discussion on my attendance. They have now fulfilled their obligation under Article
16.2 and the first sub question. Now under managements “policy” they can now issue
me a letter of warning for breaking a mirror off of my vehicle then in turn issue me a
seven day suspension for not reporting to work on time then a fourteen day suspension
for leaving a parcel behind and then a removal for missing a scan point. Needless to say
this is ludicrous and goes against the very intent of the just cause principles and the
National Agreement itself.

Management is contradicting their own handbook under their attempt to implement their
new "policy’. Handbook £L.-921 Supervisor's Guide to Handling Grievances, Chapter 3,
section E investigation, reads as follows:



E. Investigation

As previously discussed, when an employee commits an offense, which seems fo
warrant discipline, the supervisor must avoid rushing into a disciplinary action without first
investigating. The need for an invesligation to meet our just cause and proof
requirements is self-evident. However, the employee's past record must also be checked
before any disciplinary action is considered. This is obviously necessary if we are fo
abide by the principle of progressive discipline. Failure to investigate before taking a
disciplinary action can resuft in some awkward situations for the Postal Service.

Examples:

‘One employee who worked for many different supervisors on a relief assignment was
involved in discussions at separate times within one year by different supervisors for
similar infractions. When discussion did not correct the employee's irregularity,
progressive discipline should have been imposed at an early stage.

In another instance, an employee bid into a new section and immediately became a
tardiness problem, During the first 10 days under the new supervisor, the employee was
tardy six times. The supervisor held a discussion with the employee without investigating
the past record, which would have revealsd that the employee had been a continuing
problem and had recently returned from a 30-day suspension for tardiness. Obviously, a
discussion was not the correct action in this instance.

It was always my feeling during my time as the Formal Step A rep. that if management
took the time to read Handbook EL-921 as well as get themselves acquainted with
Article 16 of the National Agreement then they could easily correct “employee
deficiencies”. My opinion is the "service talk” should have been titled “policy change for
disciplinary action because our supervisors and managers are too lazy to issue
discipline correctly”.

During my three years as the Formal Step A rep. we handled discipline cases the same
way. All discipline was dealt with separated by related infractions. Such as, attendance
was dealt with separate from safety violations, which was separate from behavioral issue
and so on. Management attempting to change this long standing past practice is also
covered under Article 5 on pages 5-1 thru 5-4, which deals with Past Practices and its
definitions. On page 5-2 specifically it defines a Past Practice as follows:

Defining Past Practice
In a paper given to the National Academy of Arbitrators, Arbitrator Mittenthal

described the elements required fo establish a valid past practice:

+ First, there should be clarity and consistency. A course of conduct which is vague and
ambiguous or which has been contradicted as often as it has been followed can hardly
qualify as a practice. But where those in the plant invariably respond the same way to a

particular set of conditions, their conduct may very well ripen into a practice.

* Second, there should be fongevity and repetition. A period of time has to elapse during
which a consistent pattern of behavior emerges. Hence, one or two isolated instances of
certain conduct do not ordinarily establish a practice. Just how frequently and over how
long a period something must be done before it can be characterized as a practice is a
matter of good judgment for which no formula can be devised.



* Third, there should be acceptability. The employees and supervisors alike must have
knowledge of the particular conduct and must regard it as the correct and customary
means of handling a situation. Such acceptability may frequently be implied from long
acquiescence in a known course of conduct. Where this acquiescence does not exist, that
is, where employees constantly protest a particuar course of action through  complaints
and grievances, it is doubtful that any practice will be created.

I would like to end by stating that during my three years dealing with discipline at the
Formal Step A level, management and | always handled it the same way. With clarity,
consistency, longevity, repetition and acceptability. Just as past practices are defined
above. | can honestly say that we always went by the guidelines as set forth in the
National Agreement and never wavered from it. That is something | am extremely proud

of.

Corey L. Waiton
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August 30, 2010

Greg A. Gamble

District Manager

USPS — Tennessee District
811 Royal Parkway
Nashville, TN 37229-9998

Dear Greg,

[ 'am in receipt of your letter dated July 29, 2010 regarding your decision to
change the current system of using 3 tracks (performance, attendance,
conduct) to administer Article 16 of the National Agreement, to a single

track of discipline for unrelated infractions,

You are (or should be) well aware that the current system used by the
Postal Service to decide and issue discipline in the Tennessee District has
been in existence for decades and has been the source of great debate via
the grievance-arbitration procedure for that same period of time.

The notion of changing the system referenced above that has been in place
for decades to a one-track discipline system for unrelated infractions takes

this debate to a whole new level.

[ must inform you that the National Agreement as currently written does
not permit you to make such a decision.

First and foremost, Article 5 of the National Agreement was not applied
correctly here. I tried to explain this to you in my letters dated June 17 and

July 6, 2010 to no avail, but I’ll try again.

Page 5-1 — 5-4 of the JCAM (enclosed) represents the National Parties’
general agreement on the subject of past practice, On p, 5-3, the National
Parties break the definition and rules to change “Past Practice” issues into
three categories. They are:

}. To Implement Contract Language
2. To Clarify Unambiguous Language
3. To Impiement Separate Conditions of Employment




[n the NALC's view, the practice of using a 3 track system to decide and issue discipline
over a period of decades is clearly a practice designed “To Implement Contract
Language™ such as that contained in Article 16, Article 19, Section 115 of the M-39
Handbook. and Article 34 for starters.

[f the argument is that the language in the above stated provisions of the National
Agreement is ambiguous, then the practice at issue here would fall into the *To Clarify
Unambiguous Language™ category.

Either way, the contractual path to attempt to change the current discipline system to a
single track of discipline for unrelated infractions is shown in the J-CAM on p. 5-3 where

it states in relevant part,

“Changing Past Practices that implement or Clarify Contract Language, If a binding
past practice clarifies or implements a contract provision, it becomes, in effect, an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining.”

The decision to treat the established past practice of using a multiple track discipline
system as falling into the *“To Implement Separate Conditions of Employment” category
fatally flawed your attempts to make this change from the beginning.

The notion that the contract is silent on the issue of deciding, determining the level,
issuing discipline, and resolving disputes that arise when discipline is issued is absurd.

However, just for the record, Article 5 wasn’t even complied with had you been trying to
change a past practice where the contract was silent.

The first letter I received regarding this matter was to inform me that you had already
made your decision and the change would be implemented July 10, 2010. It is interesting
to note that you had already begun to implement service talks to announce this change to
all employees. Iresponded to your letter on June 17, 2010 and informed you that what
you were doing was a violation of the National Agreement and I had never been informed

about any of this.

I received a letter from you in early July rescinding the previous actions and announcing
the same exact change. Iresponded to your letter by letter dated July 6, 2010 and once
again informed you that what you were doing is a violation of the National Agreement.

[ also met with you via the telephone to discuss this matter. [ explained to you that in the
NALC’s view, what you were doing was a clear violation of the National Agreement. We
tatked about the matter for a few minutes, but that was it.



Despite the fact that the approach you took to attempt to change the past practice at issue
was misplaced, there was certainly no “good faith™ bargaining efforts made on the part of
the Postal Service. As a matter of fact, there was no bargaining effort of any kind made
by the Postal Service in this situation.

Itis quite clear that your final decision was made before you neglected to send me the
fetter announcing the change back in February. The rest of this was merely a formality,
and therefore, nothing more than a sham.

In addition to the multiple violations of Article 5, the decision to change from a 3 track
discipline system to a single track discipline system for unrelated infractions violates
several other provisions of the National Agreement such as, but not limited to,

Article 16, Section | of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that discipline
should be corrective in nature, rather than punitive.”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that discipline should
be corrective in nature, rather than punitive. No employee may be disciplined or
discharged except for just cause. The delivery manager must make every effort to
correct a situation before resorting to disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19. Article 19
requires that any changes to handbooks must be made at the National Level.

Itis also the position of the NALC that the current system of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the National Level via the provisions contained in Article 34 of the

National Agreement.

In closing, I must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

This situation mirrors the Postal Service’s misguided attempt to implement the National
Reassessment Process (NRP) in the Tennessee District in such a way as fo completely
ignore your contractual obligations as agreed to by The United States Postal Service and
the National Association of Letter Carriers.

I'm requesting that you reconsider your decision and adhere to the agreed to provisions in
the National Agreement with respect to this situation instead of just making things up as
vou o alone like the Tennescee Nictriet did with NRD



It seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. 1t is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect.

I'want to thank you in advance for your consideration in this matter. If you have any
questions, or would like to discuss this matter, please feel free to contact me.

Sincerely,

L Boar”

Lew Drass
National Business Agent
Region 8

cc: Roberta Albright, Manager, Labor Relations, Southeast Area
NALC Branch Presidents
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Greg A. Gamble

District Manager

USPS - Tennessee Customer Service & Sales
311 Royal Parkway

Nashville, TN 37229-9998

Dear Greg,

Fam in receipt of your letter dated June 28, 2010 regarding a single track
of discipline for unrelated infractions.

Your letter recognizes that you are attempting to change the current system
of discipline as stated in the National Agreement. For instance, Article 16,
Section | of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that
discipline should be corrective in nature, rather than punitive. No
employee may be disciplined or discharged except for just cause. The
delivery manager must make every effort to correct a situation before
resorting to disciplinary measures,”

The M-39 Handbook is also part of the National Agreement via Article 19.

It is the position of the NALC that the announcement of a change to the
current system of discipline would attempt to change the unambiguous
language in the National Agreement referenced above and violates the past
practice provisions as it relates to clarification of contract language as
considered in Article 5 of the National Agreement. The JCAM at page 5-3
states:



“Changing Past Practices that implement or Clarify Contract Language. If a binding
past practice clarities or implements a contract provision, it becomes, in effect, an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining.”

Therefore any such change would have to be negotiated at the National Level during
National Negotiations.

[t is also the position of the NALC that the current systemn of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the National Leve| via the provisions contained in Article 34 of the
National Agreement.

In closing, | must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

[t seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. [t is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect.

If you have any questions, or would like to discuss this matter, please feel free to contact
me.

Sincerely,

R

Lew Drass
National Business Agent
Region 8

cc: Eloise Lance, Manager, Labor Relations, Southeast Area
NALC Branch Presidents
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June 17, 2010

Greg A. Gamble

District Manager

USPS - Tennessee Customer Service & Sales
811 Royal Parkway

Nashville, TN 37229-9998

Dear Greg,

I'am in receipt of your letter dated June 8, 2010 regarding a single track of
discipline for unrefated infractions,

First of all, neither I nor anyone else who works in my office has any
record or recollection of receiving a letter from you dated F. ebruary 12,
2010, Itis also significant to note that you and I met on April 8, 2010 in
your conference room to discuss the Dispute Resolution Process (DRP) as
part of the quarter]ly DRP meeting between the Southeast Area and the
NALC for the Tennessee District, but never even brought this issue up.

That aside, your letter recognizes that you are attempling to change the
current system of discipline as stated in the National Agreement, For
instance, Article 16, Section 1 of the National Agreement states in relevant

part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that
discipline should be corrective in nature, rather than punitive, No
employee may be disciplined or discharged except for just cause, The
delivery manager must make every effort to correct a situation before
resorting to disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19.

Fredrie V. Rolanda,



[t is the position of the NALC that the announcement of a change to the current system of
discipline would altempt to change the unambiguous language in the National Agreement
referenced above and violates the past practice provisions as it relates to clarification of
contract language as considered in Article 5 of the National Agreement. The JCAM at
page 5-3 states:

“Changing Past Practices that implement or Clarify Contract Language. If a binding
past practice clarifies or implements a contract provision, it becomes, in effect, an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining,”

Therefore any such change would have to be negotiated at the National Level during
National Negotiations.

[t is also the position of the NALC that the current system of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the National Leve! via the provisions contained in Article 34 of the
National Agreement.

In closing, [ must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter,

It seems to me that we should be working {ogether to both generate revenue and reduce
the cost of disputes. It is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect,

If you have any questions, or would like to discuss this matter, please feel free to contact
me.

Sincerely,

A

Lew Drass
National Business Agent
Region 8

cc: Eloise Lance, Manager, Labor Relations, Southeast Area
NALC Branch Presidents



DISTRICT MANAGER
TENNESSEE CUSTOMER SERVICE AND SALES

=3 UNITED STATES
P POSTAL SERVICE

DATE: June 8, 2010

MEMORANDUM FOR: National Association of Letter Carriers (NALC)
American Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHU)
National Association of Postal Supervisors (NAPS)
National League of Postmasters

RE: Policy Change for Disciplinary Action

Effective Saturday, July 10, 2010, the Tennessee District will implement a single track
of discipline for unrelated infractions. The current system of muitiple single tracks for
related infractions has not been successful in correcting employee deficiencies. With
the current financial state of the Postal Service, declining mail-volume and economic
crisis nationwide, it is more important than ever for employees to report as scheduled
and to perform their assigned duties safely and efficiently.

Management is not attempting to unilateraily change any terms or conditions of
employment. You were nofified in a letter dated February 12, 2010, of Management's
proposal fo change the policy regarding corrective action. Management provided the
Unions with prior notice and an opportunity to present questions or comments by
February 26, 2010. APWU was the only union to respond but declined to bargain
prior to implementation. This is vour written notification of the change to a single iine
of discipline for unrelated infractions effective Saturday, July 10, 2010.

Management has complied with the National Agreement and attempted to bargain in
good faith. Employees and Management officials will be notified of this change and

effective date.

reg A. Gamble



BISTRICT MANAGER

TENNESSEE CUSTOMER SERVICE AND SaLes
NECETVE

UNITED STATES
P POSTAL SERVICE

JUN 30 2010

DATE: June 28, 2010 NALC REGION 8

MEMORANDUM FOR: National Association of Letter Carriers (NALC)
American Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
National Postal Mai Handlers Union (NPMHU)
National Association of Postal Supervisors (NAPS)
National Association of Postmasters (NAPUS)

RE: Policy Change for Disciplinary Action

The Tennessee District is considering implementation of g single track of discipline for
unrelated infractions. The current system of using three (3) tracks (performance,
attendance, conduct) has not been successful in correcting deficiencies. With the
current financial state of the Postal Service, declining mail volume and economic crisis
nationwide, it is more important than ever for employees to report as scheduled and to
perform their assigned duties safely and efficiently.

pr
intent to bargain in good faith. All previous correspondence relating to this issue is
hereby rescinded. This is your written notification of Management's Proposed change
to administer Article 16 in accordance with the National Agreement by using a single

Please consider this your notice and Opportunity to bargain prior to implementation,
You may contact Stacey Crockett in my office at (615) 885-9252 within ten (10)
calendar days from the date of this letter to set-up an appointment to discuss this

* Greg A. Gamble
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ENSTRICT MANAGER
TENNESSEE CUSTOMER SERVICE AND SALES

UNITED STATES

POSTAL SERVICE

DATE: July 29, 2010

MEMORANDUM FOR; National Association of Letter Carriers (NALC)
American Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHU)
National Association of Postal Supervisors (NAPS)
National Association of Postmasters (NAPUS)

RE: Policy Change for Disciplinary Action

in a letter to the Unions, dated February 12, 2010, Management proposed to change
the policy regarding corrective action. Prior to the scheduled implementation date of
July 10, 2010, several union officials stated they did not receive the previous notice.
The implementation date was cancelled and previous correspondence relating to this
issue was rescinded. [n a letter dated June 28, 2010, Management issued a second
hotice to the Unions regarding the proposed policy change. This letter solicited input
and provided an opportunity to bargain prior to implementation. Several union officials
met with me to voice their opinions and concerns.

After considering all the information presented, it is my decision to implement a single
track of discipline for unrelated infractions in the Tennessee District effective
September 1, 2010. The current system of using three (3) tracks (performance,
attendance, conduct) has not been successful in correcting employee deficiencies. It is
crucial that every employee report as scheduled and perform their assigned duties
safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of
empioyment. The Unions were provided ample notice of the proposed change and an
opportunity to bargain in good faith. Please consider this your written notification of
Management's intent to implement a single track of discipline in accordance with Article
16 of the National Agreement for bargaining employees and the Employee and Labor
Relations Manual (ELM), Section 650 for non-bargaining employees effective
September 1, 2010.

-

o ——

.

. Greg A Gamble
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OFFICERS
PCES MANAGERS

SUBJECT  Cottective-Bargamning Agreements—Our Bond with Our Employees

These are difficud times  The Postal Service, like every other element of the economy, 13
working through challznges unlike any It has faced in generations  While no one can predict
whnen a recovery will occur, this much 1s certain. success in today's environment requires
flexibitity, innovation. and willingness to find better ways of doing everything we do

Fappreciate your leavership in adjusting quickly to the extrermne econormic pressufes we have
faced over the last 15 months  This has been a testament ol our unwaverning commitment to our
Customers—ralsing service o new heights as we continue te bring costs down and develop and
bufsue new ravenue opportunittes it has also been a demonstraticn of what s possibie througn
the combmed and focusea efiorts of empioyees throughout the organization—n alt posiliens and
at avery level

Qur sond wilh our employees has never been more important than it is {foday  That bond 1s
represented by the collective-bargamning agreements with our untions  As we adaptioa
dynamic and dramatically changing anvironment we will, by necessity, bring even more change
o our business  But one thing cannot change: our acherence to the provisions of our labor
agreements  They are our word  They are our pledge of fairness ta our employees.

I1:5 up to each on2 of us 1o Make suie that the changes we bring 1o the organization are changes

for e pelter  Respecting and protecting the prownisions of the collective-bargaining agreements
vali hain us 1o do inat '

John & Potiar



ARTICLE S

PROHIBITION OF UNILATERAL ACTION

The Employer will not take any actions affecting wages, hours and
other tenns and conditions of employment as defined in Section 8(d) of
the National Labor Relations Act which violate the terms of this
Agreement or are otherwise inconsistent with its obligations under law.

(The preceding Article, Article 5, shall apply to Transitional Em-
ployees.) :

Prohibition on Unilateral Changes. Article 5 prohibits Imanagement
taking any unilateral action inconsistent with the terms of the existing
agreement or with its obligations under law. Section 8(d) of the
National Labor Relations Act prohibits an employer from making uni-
lateral changes in wages, hours or working conditions during the term of
a collective bargaining agreement.

In HIN-5G-C 14964, March 11, 1987 (C-06858) National Arbitrator
Bernstein wrote concerning Article 5:

The only purpose the Article can serve is to incorporate all the
Service’s “obligations under law” into the Agreement, so as to give
the Service’s legal obligations the additional status of contractual
obligations as well. This incorporation has significance primarily in
terms of enforcement mechanism—it enables the signatory unions to
utilize the contractual vehicle of arbitration to enforce all of the
Service’s legal obligations. Moreover, the specific reference to the
National Labor Relations Act is persuasive evidence that the parties
were especially interested in utilizing the grievance and arbitration
procedure spelled out in Article 15 to enforce the Service’s NLRB
commitments,

Not all unilateral actions are prohibited by the language in Article 5-—only
those affecting wages, hours or working conditions as defined in Section
8(d) of the National Labor Relations Act. Additionally, certain manage-
ment decisions concerning the operation of the business are specifically
reserved in Article 3 unless otherwise restricted by a specific contractual

provision.

Past Practice

The following explanation represents the national parties’ general agree-
ment on the subject of past practice. The explanation is not exhaustive,
and is intended to provide the local parties general guidance on the sub-
ject. The local parties must insure that the facts surroundine a dispute in



Article 5 may also limit the employer’s ability to take a unilateral action
where a valid past practice exists. While most labor disputes can be
resolved by application of the written language of the Agreement, it has
long been recognized that the resolution of some disputes require the
examination of the past practice of the paities,

Defining Past Practice

In a paper given to the National Academy of Arbitrators, Arbitrator
Mittenthal described the elements required to establish a valid past
practice:

*  First, there should be clarity and consistency. A course of conduct
which is vague and ambiguous or which has been contradicted as often
as it has been followed can hardly qualify as a practice. But where
those in the plant invariably respond the same way to a particular set
of conditions, their conduct may very well ripen into a practice.

*  Second, there should be longevity and repetition. A period of time has
to elapse during which a consistent pattern of behavior emerges.
Hence, one or two isolated instances of certain conduct do not ordinar-
ily establish a practice. Just how frequently and over how long a peri-
od something must be done before it can be characterized as a practice
is a matter of good judgment for which no formula can be devised,

*  Third, there should be acceptability. The employees and SUpervisors
alike must have knowledge of the particular conduct and must regard it
as the correct and customary means of handling a situation. Such
acceptability may frequently be implied from long acquiescence in a
known course of conduct. Where this acquiescence does not exist, that
is, where employees constantly protest a particular course of action
through complaints and grievances, it is doubtful that any practice will
be created,

*  One must consider, too, the underlying circumstance which give a
practice its true dimensions, A practice is no broader than the circum-
stances out of which it has arisen, although its scope can always be
enlarged in the day-to-day administration of the agreement. No mean-
ingful description of a practice can be made without mention of these
circumstances. For instance, a work assignment practice which devel-
ops on the afternoon and midnight shifts and which is responsive to the
peculiar needs for night work cannot be automatically extended to the
day shift. The point is that every practice must be carefully related to
its origin and purpose.

* Finally, the significance to be attributed to a practice may possibly be
affected by whether or not i g ctirnertad ke peofantie,



employer in the exercise of its managerial discretion without any inten-
tion of a future commitment. :

Functions of Past Practice

In the same paper, Arbitrator Mittenthal notes that there are three distinct
functions of past practice:

To Implement Contract Language. Contract language may not be suffi-
ciently specific to resolve all issues that arise. In such cases, the past prac-
tice of the parties provides evidence of how the provision at issue should
be applied. For example, Article 15, Section 2, Step 3 of the 1978
National Agreement (and successor agreements through the 2000 National
Agreement) required the parties to hold Step 3 meetings. The contract lan-
guage, however, did not specify where the meetings were to be held.
Arbitrator Mittenthal held that in the absence of any specific controlling
contract language, the Postal Service did not violate the National
Agreement by insisting that Step 3 meetings be held at locations consistent
with past practice. (N§-NAT-0006, July 10, 1979, C-03241)

To Clarify Ambiguous Language. Past practice is used to assess the
intent of the parties when the contract language is ambiguous, that is,
when a contract provision could plausibly be interpreted in one of several
different ways. A practice is used in such circumstances because it is an
mdicator of how the parties have mutually interpreted and applied the
ambiguous language. For example, in a dispute concerning the meaning
of an LMOU provision, evidence showing how the provision has been
applied in the past provides insight into how the parties interpreted the lan-
guage. If a clear past practice has developed, it is generally found that the
past practice has established the meaning of the disputed provision.

To Implement Separate Conditions of Employment, Past practice can
establish a separate enforceable condition of employment concerning
issues where the contract is “silent.” This 1s referred to by a variety of
terms, but the one most frequently used is the silent contract. For exam-
ple, a past practice of providing the local union with a file cabinet may
become a binding past practice, even though there are no contract or
LMOU provisions concerning the issue.

Changing Past Practices

The manner by which a past practice can be changed depends on its pur-
pose and how it arose. Past practices that implement or clarify existing
contract language are treated differently than those concerning the “silent

contract.”

Changing Past Practices that Implement or Clarify Contract
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Generally, it can only be changed by changing the underlying contract
language, or through bargaining.

Changing Past Practices that Implement Separate Conditions of
Employment. If the Postal Service seeks to change or terminate a binding
past practice implementing conditions of employment concerning arcas
where the contract is silent, Article 5 prohibits it from doing so unilaterally
without providing the union appropriate notice. Prior to making such a
change unilaterally, the Postal Service must provide notice to the union
and engage in good faith bargaining over the impact on the bargaining
unit. If the parties are unable to agree, the union may grieve the change.

Management changes in such “silent” contracts are generally not consid-
ered violations if 1) the company changes owners or bargaining unit, 2)
the nature of the business changes or, 3) the practice is no longer efficient
or economical. The first of these has rarely arisen in Postal Service cases
involving its numerous bargaining units.

A change in local union leadership or the arrival of a new postmaster or
supervisor is not, in itself, sufficient justification to change or terminate a
binding past practice, as noted in the previous paragraph.



ARTICLE 16

16.1

DISCIPLINE PROCEDURE

Section 1. Principles

In the administration of this Article, a basic principle shall be that dis-
cipline should be corrective in nature, rather than punitive, No employ-
ee may be disciplined or discharged except for just cause such as, but
not limited to, insubordination, pilferage, intoxication (drugs or alco-
hol), incompetence, failure to perform work as requested, violation of
the terms of this Agreement, or failure to observe safety rules and reg-
ulations. Any such discipline or discharge shall be subject to the griev-
ance-arbitration procedure provided for in this Agreement, which
could result in reinstatement and restitution, including back pay.

Just Cause Principle

The principle that any discipline must be for “just cause”establishes a
standard that must apply to any discipline or discharge of an employee.
Simply put, the “just cause™ provision requires a fair and provable justi-
fication for discipline.

“Just cause” is a “term of art” created by labor arbitrators. It has no pre-
cise definition. It contains no rigid rules that apply in the same way in
each case of discipline or discharge. However, arbitrators frequently
divide the question of just cause into six sub-questions and often apply
the following criteria to determine whether the action was for just cause.
These criteria are the basic considerations that the supervisor must use
before initiating disciplinary action.

+ Isthere a rule? If so, was the employee aware of the rule? Was the
employee forewarned of the disciplinary consequences for failure to
follow the rule? It is not enough to say, “Well, everybody knows
that rule,” or, “We posted that rule ten years ago.” You may have to
prove that the employee should have known of the rule. Certain
standards of conduct are normally expected in the industrial environ-
ment and it is assumed by arbitrators that employees should be aware
of these standards. For example, an employee charged with intoxica-
tion on duty, fighting on duty, pilferage, sabotage, insubordination,
etc., may be generally assumed to have understood that these offens-
es are neither condoned nor acceptable, even though management
may not have issued specific regulations to that effect.

* Istherule a reasonable rule? Management must make sure rules
are reasonable, based on the overall objective of safe and efficient
work performance. Management’s rules should be reasonably related
to business efficiency, safe operation of our business, and the perfor-
mance we might expect of the employee.



enforcement is a critical factor. Consistently overlooking employee
infractions and then disciplining without warning is improper. If
employees are consistently allowed to smoke in areas designated as
No Smoking areas, it is not appropriate suddenly to start disciplining
them for this violation. In such cases, management loses its right to
discipline for that infraction, in effect, unless it first puts employees
(and the unions) on notice of its intent to enforce that regulation
again. Singling out employees for discipline is usually improper. If
several similarly situated employees commit an offense, it would not
be equitable to discipline only one,

*  Was a thorough investigation completed? Before administering
the discipline, management must make an investigation to determine
whether the employee committed the offense. Management must
ensure that its investigation is thorough and objective. This is the
employee’s day in court privilege. Employees have the right to
know with reasonable detail what the charges are and to be given a
reasonable opportunity to defend themselves before the discipline is
initiated.

*  Was the severity of the discipline reasonably related to the
infraction itself and in line with that usually administered, as
well as to the seriousness of the employee’s past record? The fol-
lowing is an example of what arbitrators may consider an inequitable
discipline: If an installation consistently issues five-day suspensions
for a particular offense, it would be extremely difficult to justify why
an employee with a past record similar fo that of other disciplined
employees was issued a thirty-day suspension for the same offense.
There is no precise definition of what establishes a good, fair, or bad
record. Reasonable judgment must be used. An employee’s record of
previous offenses may never be used to establish guilt in a case you
presently have under consideration, but it may be used to determine
the appropriate disciplinary penalty.

*  Was the disciplinary action taken in a timely manner?
Disciplinary actions should be taken as promptly as possible after the
offense has been committed.

Corrective Rather than Punitive

The requirement that discipline be “corrective” rather than “punitive” is
an essential element of the “just cause” principle. In short, it means that
for most offenses management must issue discipline in a “progressive”
fashion, issuing lesser discipline (e.g., a letter of warning) for a first
offense and a pattern of increasingly severe discipline for succeeding
offenses (e.g., short suspension, long suspension, discharge). The basis
of this principle of “corrective” or “progressive” discipline is that it is



ARTICLE 19

HANDBOOKS AND MANUALS

Those parts of all handbooks, manuals and published regulations of the
Postal Service, that directly relate to wages, hours or working condi-
tions, as they apply to employees covered by this Agreement, shall
contain nothing that conflicts with this Agreement, and shall be contin-
ued in effect except that the Employer shall have the right to make
changes that are not inconsistent with this Agreement and that are fair,
reasonable, and equitable, This includes, but is not limited to, the
Postal Service Manual and the F-21, Timekeeper's Instructions.

Notice of such proposed changes that directly relate to wages, hours, or
working conditions will be furnished to the Union at the national level at
least sixty (60) days prior to issuance. At the request of the Union, the
parties shall meet concemning such changes. If the Union, after the meet-
ing, believes the proposed changes violate the National Agreement
{including this Article), it may then submit the issue to arbitration in
accordance with the arbitration procedure within sixty (60) days after
receipt of the notice of proposed change. Copies of those parts of all new
handbooks, manuals and regulations that directly relate to wages, hours
or working conditions, as they apply to employees covered by this
Agreement, shall be fumnished the Union upon issuance.

Article 19 shall apply in that those parts of all handbooks, manuals and
published regulations of the Postal Service, which directly relate to
wages, hours or working conditions shall apply to fransitional employ-
ess only to the extent consistent with other rights and characteristics of
transitional employees negotiated in this Agreement and otherwise as

they apply to the supplemental work force. The Employer shall have

the right to make changes to handbooks, manuals and published regu-
lations as they relate to transitional employees pursuant to the same
standards and procedures found in Article 19 of this Agreement,

This Memo is
located on
JCAM page

19-2,

[See Memo, page 181]

Handbooks and Manuals. Article 19 provides that those postal hand-
book and manual provisions directly relating to wages, hours, or working
conditions are enforceable as though they were part of the National
Agreement. Changes to handbook and manual provisions directly relat-
ing to wages, hours, or working conditions may be made by management
at the national level and may not be inconsistent with the National
Agreement. A challenge that such changes are inconsistent with the
National Agreement or are not fair, reasonable, or equitable may be
made only by the NALC at the national level.

A memorandum negotiated as part of the 2001 National Agreement
establishes a process for the parties to communicate with each other at
the national level regarding changes to handbooks, manuals and pub-
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eliminate unnecessary appeals to arbitration and clearly identify and nar-
row the issue(s) in cases that are appealed to arbitration under Article 19,

Local Policies. Locally developed policies may not vary from national-
ly established handbook and manual provisions. (National Arbitrator
Aaron, HIN-NAC-C-3, February 27, 1984, C-04162) Additionally,
locally developed forms must be approved consistent with the
Administrative Support Manual (ASM) and may not conflict with
nationally developed forms found in handbooks and manuals.

National Arbitrator Garrett held in NB-NAT-562, January 19, 1977 (C-
00427) that “the development of a new form locally to deal with stew-
ards’ absences from assigned duties on union business—as a substitute

- for a national form embodied in an existing manual (and thus in conflict
with that manual)-—thus falls within the second paragraph of Article 19.
Since the procedure there set forth has not been invoked by the Postal
Service, it would follow that the form must be withdrawn.”

MEMORANDUM OF UNDERSTANDING
BETWEEN THE
UNITED STATES POSTAL SERVICE
AND THE
NATIONAL ASSOCIATION OF LETTER CARRIERS, AFL-CIO

Re: Article 19

1. When the Postal Service provides the Union with proposed changes in handbooks,
manuals, or published regulations pursuant to Article 19 of the National Agreement,
the Postal Service will fummish a finat draft copy of the changes and a summary of the
change(s) which shows the change(s) being made from the existing handbook, manual,
or published regulation. When the handbook, manual, or published regulation is avail-
able in electronic form, the Postal Service will provide, in addition to a hard copy, an
electronic version of the final draft copy clearly indicating the changes and another
unmarked final draft copy of the changed provision with the changes incorporated,

2. The final draft copy will identify language that has been added, deleted, or moved,
and the new location of language moved. Normally, the changes will be identified by
striking through deleted langnage, underlining new language, and placing brackets
around fanguage that is moved, with the new location indicated. If another method of
identifying the changes is used, the method will be clearly explained, and must
include a means to identify which language is added, deleted, and moved, as well as
the new location of any language moved,

3. When notified of a change(s) to handbooks, manuals, and published regulations, pur-
suant to Article 9 of the National Agreement, the Union will be notified of the pur-
pose and anticipated impact of the change{s) on bargaining unit employees.

4. At the request of the Union, the parties will meet to discuss the change(s). If the
Union request a meeting on the change(s), the Union will provide the Postal Service
with the change(s) the Union want to discuss,

5. Within sixty (60) days of the Union’s receipt of the notice of proposed change(s), the
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ARTICLE 34

WORK AND/OR TIME STANDARDS

A. The principle of a fair day’s work for a fair day’s pay is rec-
ognized by all parties to this Agreement,

‘B. The Employer agrees that any work measurement systems or
time or work standards shail be fair, reasonable and equitable. The
Employer agrees that the Union concerned through qualified represen-
tatives will be kept informed during the making of time or work studies_
which are to be used as a basis for changing current or instituting new
work measurement systems or work or time standards. The Employer
agrees that the National President of the Union may designate a quali-
fied representative who may enter postal installations for purposes of
observing the making of time or work studies which are to be used as
the basis for changing current or instituting new work measurement
systems or work or time standards.

C. The Employer agrees that before changing any current or
instituting any new work measurement systems or work or time stan-
dards, it will notify the Union concerned as far in advance as practica-
ble. When the Employer determines the need to implement any new
nationally developed and nationally applicable work or time standards,
it will first conduct a test or tests of the standards in one or more instal-
lations, The Employer will notify the Umon at least 15 days in advance
of any such test.

D. If such test is d_eemed by the Employer to be satisfactory and
it subsequently intends to convert the test to live.implementation in the
test cities, it will notify the Union at least 30 days in advance of such
intended implementation. Within a reasonable time not to exceed 10
days after the receipt of such notice, representatives of the Union and
the Employer shall meet for the purpose of resolving any differences
that may arise concerning such proposed work measurement systems
or work or time standards.

E. Ifno agreement is reached within five days after the meetings
begin, the Union may initiate a grievance at the national level. If no
grievance is initiated, the Employer will implement the new work or
time standards at its discretion. :

If a grievance is filed and is unresolved within 10 days, and the Union
decides to arbitrate, the matter must be submitted to priority arbitration
by the Union within five days. The conversion from a test basis to lve
implementation may proceed in the test cities, except as provided in
Paragraph L.

F. The arbitrator’s award will be issued no later than 60 days
after the commencement of the arbitration hearing. During the period
prior to the issuance of the arbitrator’s award, the new work or time stan-
dards will not be implemented beyond the test cities, and no new tests of
the new standards will be initiated. Data gathering efforts or work or time
studies, however, may be conducted during this period in any installation.
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H. In the event the arbitrator rules that the national concepts
involved in the new work or time standards are not fair, reasonable and
equitable, such standards may not be implemented by the Employer-
until they are modified to comply with the arbitrator’s award. In the
event the arbitrator rules that the national concepts involved in the new
work or time standards are fair, reasonable and equitable, the Employer
may implement such standards in any installation. No further griev-
ances concerning the national concepts involved may be initiated.

L After receipt of notification provided for in Paragraph D of
this Article, the Union shall be permitted through qualified representa-
tives to make time or work studies in the test cities. The Union shall
notify the Employer within ten (10} days of its intent to conduct such
studies. The Unien sfudies shall not exceed one-hundred fifty (150)
days, from the date of such notice, during which time the Employer
agrees to postpone implementation in the test cities for the first ninety
{90} days. There shall be no disruption of operations or of the work of
employees due to the making of such studies. Upon request, the
Employer will provide reasonable assistance in making the study, pro-
vided, however, that the Employer may require the Union to reimburse
the USPS for any costs reasonably incurred in providing such assis-
tance. Upon request, the Union representative shall be permitted to
examine relevant available technical information, including final data
worksheets, that were used by the Employer in the establishment of the
new or changed work or time standards. The Employer is to be kept
informed during the making of such Union studies and, upon the
Employer’s request the Employer shall be permitted to examine rele-
vant available technical information, including final data worksheets,
relied upon by the Union. :

(The preceding Article, Article 34, shall apply to Transitional
Employees.)



113.4

Administration of City Delivery Service

113.4

113.5

114
1141

114.2

114.3

115

115.1

115.2

Park and Loop Route

A route that uses a motor vehicle for transporting all classes of mail to the
route. The vehicle is used as a moveable container as it is driven to
designated park points. The carrier then loops segments of the route on foot.

Dismount Route

A city delivery route on which 50 percent or more of the possible deliveries
are made by dismount delivery to the door, Vertical improved Mail (VIM)
Room, Neighborhood Delivery and Collection Box Units (NBU), Delivery
Centers, etc, {If the dismount deliveries are less than 50 percent of the total
possible deliveries of a route, the route will be classified as per the majority of
tha type delivery; e.g., curbline, park and loop, etc.)

City Delivery Area Map

Each unit must have a map of the ZIP Code area served. Show the
boundaries of each route using street names or numbers and identify each
route by number. If desired, use different colors to shaw each route.

The unit manager can study the fine of travel to discover possible
improvement.

Location of collection and relay boxes can be shown. This will serve to
determine the adequacy of the boxes and as instruction or reference to new

carriers. -
Discipline

Basic Principle

in the administration of discipline, a basic principle must be that discipline
should be carrective in nature, rather than punitive. No employee may be
disciplined or discharged except for just cause. The delivery managar must
make every effort to correct a situation before resorting to disciplinary

measures.

Using People Effectively

Managers can accoemplish their mission only through the effective use of
peopte. How succassful a manager is in working with people will, to a great

‘measure, determine whether or not the goals of the Postal Service are

attained. Getting the job done through people is not an easy task, and certain

basic things are required, such as:

a. Let the employee know what is expected of him or her.

b.  Know fully if the employes is not attaining expectations; don’t guess —
make certain with documented evidence,

c. Let the employee explain his or her problem — listen! If given a
chance, the employee will tell you the problem. Draw it out from the
employee if needed, but get the whole stary.



Administration of City Delivery Service 116.22

1153 Obligation to Employees

115.4

116

116.1

116.2

116.21

116.22

When problems arise, managers must recognize that they have an obligation
to their employees and to the Postal Service to look to themselves, as well as

to the employes, to:
a. Find out who, what, when, where, and why.
b.  Make absolutely sure you have all the facts.

c.  The manager has the responsibility to resolve as many problems as
possible before they become grievances.

d.  tf the employee’s stand has merit, admit it and correct the situation. You
are the manager; you must make decisions; don’t pass this
responsibility on to someone else.

Maintain Mutual Respect Atmosphere

The National Agreement sets out the basic rules and rights governing
management and employees in their dealings with each other, but it is the
front-line manager who controls management’s attempt to maintain an
atmosphere between employer and employee which assures mutual respect
for each other’s rights and responsibilities.

Mail Processing for Delivery Services

Scheduling Clerks in a Delivery Unit

Schedule distribution clerks in a unit with decentralized distribution so that
service standards will be met and an even flow of mail will be provided to the
carriers each day throughout the year. Schedude the accountable clerk to
avoid delaying the carriers’ departures in the morning and for clearance of
carriers on their return to the office.

iiail Flow

Leveling Volume Fluctuations

When volumes for daily delivery vary substantially from the lightest to the
heaviest day in the week, a unit cannot operate at maximum effectivensss.
Substantial changes in the daily relationships of flats and letters have
considerable effect on delivery costs. If this situation exists, the unit manager
must document the problem and requesi, through appropriate management
channels, a more even flow of mail.

Plan for Next Day’s Workioad

Each day as early as Is practical, using procedures developed locally, the
delivery unit manager should obtain information about anticipated volumes,
especially flat volumes for the next day’s delivery. This information will assist
in planning the next day's manpower needs. Anticipating the flow of mail will
minimize undertime and overtime which can be controlled. If undertime
occurs often in the morning or afterncon, examine the mail flow, the
scheduting of the delivery unit's clerks and carriers, and the affected routes.



Management’s Contentions—Policy Change concerning One Track Discipline—Class
Action City

The Union asks if Management violated articles 5, 16, 19, and 34 of the National
Agreement when they established a policy change for disciplinary action.

The following are the articles taken directly from the NALC National Agreement.

ARTICLE 5

PROHIBITION OF UNILATERAL ACTION

The Employer will not take any actions affecting wages, hours
and other terms and conditions of employment as defined in
Section 8(d) of the National Labor Relations Act which violate
the terms of this Agreement or are otherwise inconsistent with

its obligations under law.
(The preceding Article, Article 5, shall apply to
Transitional Employees.)

In altering the formerly used disciplinary action system, it in no way affects employees
wages, hours, and other conditions of employment as defined in Section 8(d) of the
National Labor Relations Act which violate the terms of this Agreement,

Section 8(d) of the National Labor Relations Act states the following:

National Labor Relations Act, Section 8: UNFAIR LABOR
PRACTICES |

Sec. 8. § 158, (a) Unfair labor practices by employer It shall be an unfair labor practice
for an employer—

(d) Obligation to bargain collectively For the purposes of this section, to bargain
collectively is the performance of the mutual obligation of the employer and the
representative of the employees to meet at reasonable times and confer in good faith with
respect to wages, hours, and other terms and conditions of employment, or the
negotiation of an agreement or any question arising thereunder, and the execution of a
written contract incorporating any agreement reached if requested by either party, but
such obligation does not compel either party to agree to a proposal or require the making
of a concession: Provided, That where there is in effect a collective-bargaining contract
covering employees in an industry affecting commerce, the duty to bargain collectively
shall also mean that no party to such contract shall terminate or modify such contract,
unless the party desiring such termination or modification—

(1) serves a written notice upon the other party to the contract of the proposed
termination or modification sixty days prior to the expiration date thereof, or in the event
such contract contains no expiration date, sixty days prior to the time it is proposed to

make such termination or modification;

(2) offers to meet and confer with the other party for the purpose of negotiating a new
confract or a contract containing the proposed modifications;



notice of the existence of a dispute, and simultaneously therewith notifies any State or
Territorial agency established to mediate and conciliate disputes within the State or
Territory where the dispute occurred, provided no agreement has been reached by that

time; and

(4) continues in full force and effect, without resorting to strike or lockout, all the terms
and conditions of the existing contract for a period of sixty days after such notice is given
or until the expiration date of such contract, whichever occurs later:

The duties imposed upon employers, employees, and labor organizations by paragraphs
(2), (3), and (4) paragraphs (2) to (4) of this subsection shall become inapplicable upon
an intervening certification of the Board, under which the labor organization or
individual, which is a party to the contract, has been superseded as or ceased to be the
representative of the employees subject to the provisions of section 9(a) section 159(a) of
this title, and the duties so imposed shall not be construed as requiring either party to
discuss or agree to any modification of the terms and conditions contained in a contract
for a fixed period, if such modification is to become effective before such terms and
conditions can be reopened under the provisions of the contract. Any employee who
engages in a sirike within any notice period specified in this subsection, or who engages
in any strike within the appropriate period specified in subsection (g) of this section, shall
lose his status as an employee of the employer engaged in the particular labor dispute, for
the purposes of sections 8, 9, and 10 of this Act sections 158, 159, and 160 of this title,
but such loss of status for such employee shall terminate if and when he is reemployed by
such employer, Whenever the collective bargaining involves employees of a health care
institution, the provisions of this section 8(d) this subsection shall be modified as follows:

(A) The notice of section 8(d)(1) paragraph (1) of this subsection shall be ninety days; the
notice of section 8(d)(3) paragraph (3) of this subscction shall be sixty days; and the
contract period of section 8(d)(4) paragraph (4) of this subsection shall be ninety days.

(B) Where the bargaining is for an initial agreement following certification or
recognition, at least thirty days' notice of the existence of a dispute shall be given by the
labor organization to the agencies set forth in section 8(d)(3) in paragraph (3) of this

subsection.

(C) After notice is given to the Federal Mediation and Conciliation Service under either
clause (A) or (B) of this sentence, the Service shall promptly communicate with the
parties and use its best efforts, by mediation and conciliation, to bring them to agreement.
The parties shall participate fully and promptly in such meetings as may be undertaken by
the Service for the purpose of aiding in a settlement of the dispute.

Pub. L. 93-360, July 26, 1974, 88 Stat. 395, amended the Jast sentence of Sec. 8(d) by
striking the words "the sixty-day" and inserting the words "any notice" and by inserting
before the words "shall lose" the phrase ", or who engages in any strike within the
appropriate period specified in subsection (g) of this section." It also amended the end of




paragraph Sec. 8(d) by adding a new sentence "Whenever the collective bargaining . . .
aiding in a seitlement of the dispute."

In Mr. Gamble’s letters to all Unions listed above, he invited each labor to bargain
together concerning this policy change. According to any and all correspondence that
was received by Mr. Gamble, those unions had no intention of bargaining together to
come to some similar mutual agreement, The unions simply stated that Postal
Management was circumventing the Collective bargaining agreement and that “this was a
matter to be dealt with by a National Arbitrator.”

From the Joint Contract Administration Manual:

ARTICLES PROHIBITION OF UNILATERAL A CTION

The Employer will not take any actions affecting wages, hours and

other terms and conditions of employment as defined in Section 8(d) of

the National Labor Relations Act which violate the terms of this

Agreement or are otherwise inconsistent with its obligations under law.

(The preceding Article, Article 5, shall apply to Transitional Employees.)

Prohibition on Unilateral Changes. Article 5 prohibits management
taking any unilateral action inconsistent with the terms of the existing
agreement or with its obligations under law. Section 8(d) of the

National Labor Relations Act prohibits an employer from making unilateral
changes in wages, hours or working conditions during the term of

a collective bargaining agreement.

In HIN-5G-C 14964, March 11, 1987 (C-06858) National Arbitrator
Bernstein wrote concerning Article 5:

The only purpose the Article can serve is to incorporate all the

Service’s “obligations under law” into the Agreement, so as to give

the Service’s legal obligations the additional status of contractual
obligations as well. This incorporation has significance primarily in

terms of enforcement mechanism-—it enables the signatory unions to

utilize the contractual vehicle of arbitration to enforce all of the

Service’s legal obligations. Moreover, the specific reference to the

National Labor Relations Act is persuasive evidence that the parties

were especially interested in utilizing the grievance and arbitration
procedure spelled out in Article 15 to enforce the Service’s NLRB
commitments.

Not all unilateral actions are prohibited by the language in Article 5—only
those affecting wages, hours or working conditions as defined in Section
8(d} of the National Labor Relations Act, Additionally, certain management
decisions concerning the operation of the business are specifically

reserved in Article 3 unless otherwise restricted by a specific contractual
provision.

Past Practice

The following explanation represents the national parties’ general agreemeiti
on the subject of past practice. The explanation is not exhaustive,




The local parties must insure that the facts surrounding a dispute in
which past practice plays a part are surfaced and thoroughly developed so
an informed decision can be made.

Article 5 may also limit the employer’s ability to take a unilateral action
where a valid past practice exists. While most labor disputes can be
resolved by application of the written language of the Agreement, it has
long been recognized that the resolution of some disputes require the
examination of the past practice of the parties.

Defining Past Practice

In a paper given to the National Academy of Arbitrators, Arbitrator
Mittenthal described the elements required to establish a valid past
practice:

* First, there should be clarity and consistency. A course of conduct
which is vague and ambiguous or which has been contradicted as often
as it has been followed can hardly qualify as a practice. But where

those in the plant invariably respond the same way to a particular set

of conditions, their conduct may very well ripen into a practice.

* Second, there should be longevity and repetition. A period of time has
to elapse during which a consistent pattern of behavior emerges.

Hence, one or two isolated instances of certain conduct do not ordinarily
establish a practice. Just how frequently and over how long a period
something must be done before it can be characterized as a practice

is a matter of good judgment for which no formula can be devised.

» Third, there should be acceptability. The employees and supervisors
alike must have knowledge of the particular conduct and must regard it
as the correct and customary means of handling a situation. Such
acceptability may frequently be implied from long acquiescence in a
known course of conduct. Where this acquiescence does not exist, that
is, where employees constantly protest a particular course of action
through complaints and grievances, it is doubtful that any practice will
be created.

* One must consider, too, the underlying circumstance which give a
practice its true dimensions. A practice is no broader than the circumstances
out of which it has arisen, although its scope can always be

enlarged in the day-to-day administration of the agreement. No meaningful
description of a practice can be made without mention of these
circumstances. For instance, a work assignment practice which develops
on the afternoon and midnight shifts and which is responsive to the
peculiar needs for night work cannot be automatically extended to the
day shift. The point is that every practice must be carefully related to

its origin and purpose.,

* Finally, the significance to be attributed to a practice may possibly be
affected by whether or not it is supported by mutuality. Some practices
are the product, either in their inception or in their application, of

a joint understanding; others develop from choices made by the

S S T S R S

A1 F et st 118 FEr e et oo v e s sm s rremann T Y e



of a future commitment,

Functions of Past Practice

In the same paper, Arbitrator Mittenthal notes that there are three distinct
functions of past practice;

To Implement Contract Language. Contract language may not be sufficiently
specific to resolve all issues that arise. In such cases, the past practice

of the parties provides evidence of how the provision at issue should

be applied. For example, Article 15, Section 2, Step 3 of the 1978

National Agreement (and successor agreements through the 2000 National
Agreement) required the parties to hold Step 3 meetings. The contract language,
however, did not specify where the meetings were to be held.

Arbitrator Mittenthal held that in the absence of any specific controlling
contract language, the Postal Service did not violate the National

Agreement by insisting that Step 3 meetings be held at locations consistent
with past practice. (N8-NAT-0006, July 10, 1979, C-03241)

To Clarify Ambiguous Language. Past practice is used to assess the

mtent of the parties when the contract language is ambiguous, that is,

when a contract provision could plausibly be interpreted in one of several
different ways. A practice is used in such circumstances because it is an
indicator of how the parties have mutually interpreted and applied the
ambiguous language. For example, in a dispute concerning the meaning

of an LMOU provision, evidence showing how the provision has been

applied in the past provides insight into how the parties interpreted the language.
If a clear past practice has developed, it is generally found that the

past practice has established the meaning of the disputed provision,

To Implement Separate Conditions of Employment. Past practice can
establish a separate enforceable condition of employment concerning

issues where the contract is “silent.” This is referred to by a variety of

terms, but the one most frequently used is the silent contract. For example.,

a past practice of providing the local union with a file cabinet may

become a binding past practice, even though there are no contract or

LMOU provisions concerning the issue,

Changing Past Practices

The manner by which a past practice can be changed depends on its purpose
and how it arose. Past practices that implement or clarify existing
confract language are treated differently than those concerning the “silent
contract.”

Changing Past Practices that Implement or Clarify Contract

Language. If a binding past practice clarifies or implements a contract
provision, it becomes, in effect, an unwritten part of that provision

Generally, it can only be changed by changing the underlying contract
language, or through bargaining,

Changing Past Practices that Implement Separate Conditions of
Employment. If the Postal Service seeks to change or terminate a binding
past practice implementing conditions of employment concerning areas

T L B b
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without providing the union appropriate notice. Prior to making such a
change unilaterally, the Postal Service must provide notice to the union
and engage in good faith bargaining over the impact on the bargaining
unif. If the parties are unable to agree, the union may grieve the change.
Management changes in such “silent” contracts are generally not considered
violations if 1) the company changes owners or bargaining unit, 2)

the nature of the business changes or, 3) the practice is no longer efficient
or economical. The first of these has rarely arisen in Postal Service cases
involving its numerous bargaining units.

A change in Jocal union leadership or the arrival of a new postmaster or
supervisor is not, in itself, sufficient justification to change or terminate a
binding past practice, as noted in the previous paragraph.

According to the above, Management may change past practices, whether the contract 1s
silent or not, when they have provided the union with appropriate notice, which they
have. Management attenipted to bargain with the Unions, however, an agreement was
not reached, therefore, this instant grievance has arisen,

Taken from the NALC Contract:

ARTICLE 16

DISCIPLINE PROCEDURE

Section 1, Principles

In the administration of this Article, a basic principle shall be

that discipline should be corrective in nafure, rather than punitive,
No employee may be disciplined or discharged except for

just cause such as, but not limited to, insubordination, pilferage,
intoxication (drugs or alcohol), incompetence, failure to

perform work as requested, violation of the terms of this
Agreement, or failure to observe safety rules and regulations.
Any such discipline or discharge shall be subject to the grievance-
arbitration procedure provided for in this Agreement, :
which could result in reinstatement and restitution, including
back pay.

Section 2. Discussion

For minor offenses by an employee, management has a
responsibility to discuss such matters with the employee.
Discussions of this type shall be held in private between the
employee and the supervisor. Such discussions are not considered
discipline and are not grievable. Following such discussions, there
is no prohibition against the supervisor and/or the employee
making a personal notation of the date and subject matter for their
own personal record(s). However, no notation or other
information pertaining fo such discussion shall be inctuded in the
employee’s personnel folder. While such discussions may not be
cited as an element of prior adverse record in any subsequent
disciplinary action against an employee, they may be, where
relevant and timely, relied upon to establish that employees have
been made aware of their obligations and responsibilities.

Section 3. Letter of Warning

A letter of warning is a disciplinary notice in writing, identified
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{Notice how there is ABSOLUTELY NO menticn abeve that states that the instances must be “like in
Nature” instances in order to progress in corrective action.) )

Section 4. Suspensions of 14 Days or Less

In the case of discipline involving suspensions of fourteen (14)
days or less, the employee against whom disciplinary action is
sought to be initiated shall be served with a written notice of
the charges against the employee and shall be further informed
that he/she will be suspended. A suspended employee will
remain on duty during the term of the suspension with no loss
of pay. These disciplinary actions shall, however, be considered
to be of the same degree of seriousness and satisfy the

same corrective steps in the pattern of progressive discipline as
the time-off suspensions. Such suspensions are equivalent to
time-off suspensions and may be cited as elements of past discipline
in subsequent discipline in accordance with Article

16.10.

Section 5. Suspensions of More Than 14 Days or Discharge
In the case of suspensions of more than fourteen (14) days, or
of discharge, any employee shall, unless otherwise provided
herein, be entitled to an advance written notice of the charges
against him/her and shall remain either on the job or on the
clock at the option of the Employer for a period of thirty (30)
days. Thereafter, the employee shall remain on the rolfs (nonpay
status) until disposition of the case has been had either by
settlement with the Union or through exhaustion of the grievance-
arbitration procedure. A preference eligible who chooses

to appeal a suspension of more than fourteen (14} days or
his/her discharge to the Merit Systems Protection Board
(MSPB) rather than through the grievance-arbitration procedure
shall remain on the rolls (non-pay status) until disposition

of the case has been had either by settlement or through
exhaustion of his/her MSPB appeal. When there is reasonable
cause to believe an employee is gnilty of a crime for which a
sentence of imprisonment can be imposed, the Employer is not
required to give the employee the full thirty (30) days advance
written notice in a discharge action, but shall give such lesser
number of days advance written notice as under the circumstances
is reasonable and can be justified. The employee is
immediately removed from a pay status at the end of the notice
period.

Section 6. Indefinite Suspension - Crime Situation

A. The Employer may indefinitely suspend an employee in
those cases where the Empioyer has reasonable cause to
believe an employee is guilty of a crime for which a sentence
of imprisenment can be imposed. In such cases, the Employer
is not required to give the employee the full thirty (30) days
advance notice of indefinite suspension, but shall give such
lesser number of days of advance written notice as under the
circumstances is reasonable and can be justified. The employee
is immediately removed from a pay status at the end of the
notice period,

B. The just cause of an indefinite suspension is grievable.

The arbitrator shall have the authority to reinstate and make

the employee whole for the entire period of the indefinite suspension.
C. If after further investigation or after resolution of the



shall be entitled to back pay for the period that the indefinite
suspension exceeded seventy (70) days, if the employee was
otherwise available for duty, and without prejudice to any
grievance filed under B above.

D. The Employer may take action to discharge an employee
during the period of an indefinite suspension whether or not
the criminal charges have been resolved, and whether or not
such charges have been resolved in favor of the employee.
Such action must be for just cause, and is subject to the
requirements of Section 5 of this Article.

Section 7. Emergency Procedure

An employee may be immediately placed on an off-duty
status (without pay) by the Employer, but remain on the rolls
where the allegation invalves intoxication (use of drugs or
alcohol), pilferage, or failure to observe safety rules and
regulations, or in cases where retaining the employee on duty
may result in damage to U.S. Postal Service property, loss of
mail or funds, or where the employee may be injurious to

~ self or others. The employee shall remain on the rolls (non-pay
status) until disposition of the case has been had. If it is proposed
to suspend such an employee for more than thirty (30)

days or discharge the employee, the emergency action taken
under this Section may be made the subject of a separate
grievance,

Section 8. Review of Discipline

In no case may a Supervisor impose suspension or discharge
upon an employee unless the proposed disciplinary action by
the supervisor has first been reviewed and conciwred in by the
instatlation head or designee.

In post offices of twenty (20) or less employees, or where
there is no higher level supervisor than the supervisor who
proposes to initiate suspension or discharge, the proposed disciplinary
action shall first be reviewed and concwred in by a

higher authority outside such installation or post office before
any proposed disciplinary action is taken.

Given the fact that there is no vocabulary stating that the occurrences must be the same offense, the
contract would be considered silent in this area,

Also, according to eurrent trends in the Postal Service (within-the Tennessee
District) with regards to Unscheduled Sick Leave Usage leading to unnecessary
Overtime usapge and employee’s negligence concerning the ability to follow Safety
rules and the timeliness of accident reporting—there needed to be a change in the
Tennessee District. This would come into play where it states that the change may
be made when the “past practice” is no longer efficient and economical,

Taken from the NALC Contract:

ARTICLE 19

HANDBOOKS AND MANUALS

Those parts of zll handbooks, manuals and published regulations
of the Postal Service, that directly relate to wages, hours

or working conditions, as they apply to employees covered by
this Agreement, shall contain nothing that conflicts with this



Employer shall have the right to make changes that are not
inconsistent with this Agreement and that are fair, reasonable,
and equitable. This includes, but is not limited to, the Postal
Service Manual and the F-21, Timekeeper's Instructions.

Notice of such proposed changes that directly relate to wages,
hours, or working conditions will be furnished to the Union at
the national fevel at least sixty (60} days prior to issuance. At
the request of the Union, the parties shall meet concerning

such changes. If the Union, after the meeting, believes the proposed
changes violate the National Agreement (including this

Article), it may then submit the issue to arbitration in accordance
with the arbifration procedure within sixty (60) days

after receipt of the notice of proposed change. Copies of those
parts of all new handbooks, manuals and regulations that
directly relate to wages, hours or working conditions, as they
apply to employees covered by this Agreement, shall be furnished
the Union upen issuance.

Article 19 shall apply in that those parts of all handbooks, manuals
and published regulations of the Postal Service, which

directly relate to wages, hours or working conditions shall apply
to transitional employees only to the extent consistent with other
rights and characteristics of transitional employees negotiated in
this Agreement and otherwise as they apply to the supplemental
work force, The Employer shall have the right to make changes
to handbooks, manuals and published regulations as they relate
to transitional employees pursudnt to the same standards and
procedures found in Article 19 of this Agreement.

[see Memo, page 181]

MEMORANDUM OF UNDERSTANDING

BETWEEN THE

UNITED STATES POSTAL SERVICE:

AND THE

NATIONAL ASSOCIATION OF LETTER CARRIERS,
AFL-CIO

Re: Article 19

1. When the Postal Service provides the Union with proposed
changes in handbooks, manuals, or published regulations
pursuant to Article 19 of the National Agreement, the Postal
Service will furnish & final draft copy of the changes and a
summary of the change(s) which shows the changes being
made from the existing handbook, manual, or published
regulation. When the handbook, manual, or published
regulation is available in electronic form, the Postal Service
will provide, in addition to a hard copy, an electronic version
of the final draft copy clearly indicating the changes and
another unmarked final draft copy of the changed provision
with the changes incorporated.

2. The final draft copy will identify langnage that has been
added, deleted, or moved, and the new location of language
moved. Normally, the changes will be identified by striking
through deleted language, underlining new language, and
placing brackets around language that is moved, with the

new location indicated. If another method of identifying the
changes is used, the method will be clearly explained, and

must include a means to identify which language is added,
deleted, and moved, as w~ell as the new location of any

language moved.
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Agreement, the Union will be notified of the purpose and
anticipated impact of the change(s) on bargaining unit
employees,

4. At the request of the Upion, the parties will meet to discuss
the change(s). If the Union request a meeting on the
change(s), the Union will provide the Postal Service with the
change(s) the Union want to discuss.

5. Within sixty (60) days of the Union’s receipt of the notice of
proposed change(s), the Union will notify the Postal Service
in writing of any change(s) it believes is directly related to
wages, hours, or working condition and not fair, reasonable
or equitable and/or in conflict with the National Agreement.
The Union may request a meeting on the change(s) at issue.
6. The Postal Service will provide the Union with a written
response addressing each issue raised by the Union, provided
the Union identifies the issue(s} within sixty (60) days of the
Union’s receipt of the notice of proposed change(s).

7. If the Union, after receipt of the Postal Service’s written
response, believes the proposed change(s) violates the
National Agreement, it may submit the issue to arbitration
within sixty (60} days of receipt of the notice of proposed
change or thirty (30) days after the Union receives the

Postal Service’s written response, whichever is later. The
Union’s appeal shall specify the change(s) it believes is

not fair, reasonable or equitable and/or in conflict with the
National Agreement, and shall state the basis for the

appeal.

8. If modifications are made to the final draft copy as a result of
meetings with employee organizations, the Postal Service
will provide NALC with a revised final draft copy clearly
indicating only that change(s) which is different from the
final draft copy.

9. When the changes discussed above are incorporated into a
newly printed version of a handbook, manual, publication, or
published regulation, and there is nof additional change(s)
which would required notice under Article 19, the Union will
be provided a courtesy copy. Ne new notice period is
necessary.

10 Lastly, in any case in which the Postal Service has
affirmatively represented that there is no change(s) that
directly relates to wages, hours, or working conditions
pursuant to Article 19 of the National Agreement, time
limits for an Article 19 appeal will not be used by the
Postal Service as a procedural argument if the Union )
determines afterwards thaf there has been a change fo
wages, hours, or working conditions.

Nothing contained in this memorandum modifies the Postal
Service’s right to publish a change(s) in a handbook, manual
or published regulation, sixty (60) days after notification to
the Union,

Date: April 25, 2002

Management has made NO changes fo any Handbooks or Manuals., The change at
hand involves corrective action, which will still be handled in a progressive nature,
which is contractual. As verified bv Acting Manager Labor Relations, Rene
Cannon, there was no PS Form (30, Policy Update Issuance Approval, initiated.
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modifications to Postal handbooks or manuals. This form was not used because it
simply was not necessary. Postal Management is not changing a rule or a
regulation, merely a process in the way that corrective action will progress with any

given emplovee,

Taken From the NALC Contract;

ARTICLE 34

WORK AND/OR TIME STANDARDS

A. The principle of a fair day’s work for a fair day’s pay is
recognized by all parties to this Agreement.

B. The Employer agrees that any work measurement systems

or time or work standards shall be fair, reasonable and
equitable. The Employer agrees that the Union concermned
through qualified representatives will be kept informed during
the making of time or work studies which are to be used as a
basis for changing current or instituting new work measurement
systems or work or time standards. The Employer agrees

that the National President of the Union may designate a qualified
represeniative who may enter postal installations for purposes
of observing the making of time or work studies which

are to be used as the basis for changing current or instifuting
new work measurement systems or work or time standards.

C. The Employer agrees that before changing any current

or instituting any new work measurement systems or work or
time standards, it will notify the Union concerned as far in
advance as practicable. When the Employer determines the
need to implement any new nationally developed and nationally
applicable work or time standards, it will first conduct a test

or tests of the standards in one or more installations, The
Employer will notify the Union at least 15 days in advance of
any such test.

D. If such test is deemed by the Employer to be satisfactory
and it subsequently infends to convert the test to live implementation
in the test cities, it will notify the Union at least 30

days in advance of such intended implementation. Within a
reasonable time not to exceed 10 days after the receipt of such
notice, representatives of the Union and the Employer shall
meet for the purpose of resolving any differences that may
arise concerning such proposed work measurement systems or
work or time standards.

E. If no agreement is reached within five days after the
meetings begin, the Union may initiate a grievance at the
national level, If no grievance is initiated, the Employer wili
implement the new work or time standards at ifs discretion.

If a grievance is filed and is unresolved within 10 days, and

the Union decides to arbitrate, the matter must be submitted to
priority arbitration by the Union within five days. The conversion
from a test basis to live implementation may proceed in

the test cities, except as provided in Paragraph L.

F. The arbitrator’s award will be issued no later than 60

days after the commencement of the arbitration hearing.
During the period prior to the issuance of the arbitrator’s
award, the new work or time standards will not be implemented
beyond the test cities, and no new tests of the new standards
will be inifiated Data eatherne efforts or work or time studies.



instaliation. .

(3, The issue before the arbitrator will be whether the

nationat concepts involved in the new work or time standards
are fair, reasonable and equitable.

H. In the event the arbiirator rules that the national

concepts involved in the new work or time standards are not
fair, reasonable and equitable, such standards may not be
implemented by the Employer until they are modified to
comply with the arbitrator’s award. In the event the arbitrator
rules that the national concepts involved in the new work or
time standards are fair, reasonable and equitable, the Employer
may implement such standards in any installation. No further
grievances conceming the national concepts involved may be
initiated.

I. After receipt of notification provided for in Paragraph D

of this Article, the Union shall be permitted through qualified
representatives to make time or work studies in the test cities.
The Union shall notify the Employer within ten {10) days of its
intent to conduct such studies. The Union studies shall not
exceed one-hundred fifty (150) days, from the date of such
notice, during which time the Employer agrees to postpone
implementation in the test cities for the first ninety (90) days,
There shall be no disruption of operations or of the work of
employees due to the making of such studies. Upon request,
the Employer will provide reasonable assistance in making the
study, provided, however, that the Employer may require the
Union to reimburse the USPS for any costs reasonably
incurred in providing such assistance. Upon request, the Union
representative shail be permitted to examine refevant available
technical information, including final data worksheets, that
were used by the Employer in the establishment of the new or
changed work or time standards. The Employer is to be kept
informed during the making of such Union studies and, upon
the Employer’'s request the Employer shall be permitted to
examine relevant available technical information, including
final data worksheets, relied upon by the Union.

(The preceding Article, Article 34, shall apply to

Transitional Employees.)

Management does not see how the above Article is relevant to this instant grievance,
as this Article pertains to work and time standards of employvees. The change made
relates to corrective action for infractions made by emplovees.

The core basis of disciplinary action, that it will require just cause, and that it be
progressive in nature, will not change. Corrective action issuance has not been consistent
throughout the Tennessee District, therefore, it would not fall into the category of past
practice. If the union is citing the method of the three track discipline as the “past
practice”, then Management has followed all appropriate steps in order to modify the
system as appropriate.

-On February 12, 2010, a letter was sent to the NALC, APWU, NRL.CA, NPMHU,
NAPS, and NLP concerning the proposed policy change for corrective action. No
method of tracking of delivery was used. The letters were all sent via First Class Mail,
which the USPS would have no hesitancy in using as this mail 1s handled with as much
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-On June 8, 2010, a Memorandum was sent to the NALC, APWU, NRLCS, NPMHU,
NAPC, and NLP stating that the Policy Change for Disciplinary Action would become
effective on Saturday, July 10, 2010.

-The NALC’s memorandum letter was delivered on June 10, 2010. The same letter was
delivered to Lew Drass, NALC NBA, on June 11, 2010.

-Letter dated June 28, 2010 from District Manager Greg Gamble stating that “several
union officials stated they did not receive the previous notice” sent out on February 12,
2010. In this letter he stated that, “all precious correspondence relating to this issue is
hereby rescinded.” The letter also stated that, “This is your wriffen notification of
Management’s proposed change to administer Article 16 in accordance with the National
Agreement by using a single track of discipline. He stated, “Please consider this your
notice and opportunity fo bargain prior to implementation.” Ie left contact information
and stated to contact him within 10 days to set-up an appointment with him.

-Letter dated June 28, 2010 was delivered to NALC Dave Clark on June 29, 2010. Letter
addressed to Lew Drass, NALC NBA, on June 30, 2010.

-Copy of Formal Step A Resolution Form signed by Formal Step A NALC
Representative Dave Clark and Formal Step A Representative for Management, Monica
Lucas. This stated that the partied agreed that as of the Formal Step A Meeting, July 9,

2010, the policy change for disciplinary action that was to go into effect on July 10, 2010,
which would implement a single track of discipline for unrelated infractions, has
subsequently been rescinded by letter which was sent on June 28, 2010, by District
Manager, Greg A. Gamble. Should this matter be brought up in the future, there will be a
potential fo address this issue via the grievance procedure again.

(Although the previous change HAD in fact been rescinded, Management must wonder if
the NALC had read the bottom portion of Mr. Gamble’s letter which stated that the June
28, 2010, letter was to serve as notice that the TN District WOULD indeed be moving to
a one track discipline system. I never personally had, prior to this grievance, a copy of
this letter. :
-Copy of Formal Step A Decision printed from GATS.

-Letter from District Manager, Greg Gamble, dated July 29, 2010, stating that after his
June 28, 2010, letter that he had met with several union officials who had voiced their
opinions and concerns. He stated that he had considered all the information presented
and if was his decision to implement a single track of discipline for unrelated infractions
in the Tennessee District effective September 1, 2010. He went further to state that

“Management is not attempting to unilaterally change any terms or conditions of
employment. The Unions were provided ample notice of the proposed change and an
opportunity to bargain in good faith. Please consider this your written notification of
Management’s intent to implement a single track of discipline in accordance with Article
16 of the National Agreement for bargaining employees and the Employee and Labor
Relations Manual (ELM), Section 650 for non-bargaining employees effective September
1,2010.”

-Letter dated July 30, 2010 was delivered to NALC President, Dave Clark on July 31,
2010. Letter dated July 30, 2010 was delivered to NALC NBA, Lew Drass, on August 2,
2010.

-Service Talk which was shared with all Tennessee District employees. This was on
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-Second Service Talk dated Augist 30, 2010, for all Tennessee District employees.

-Copies of the Employee and Labor Relations Manual Postal Service Standards of

Conduct (665).
-665.1 General Expectations

-665.2 Prohibited Conduct ot
-665.3 Cooperation in Investigations IQ’) .’,\“\g\'\,e, S
-665.4 Attendance

-665.5 Furnishing Address A Y

-665.6 Disciplinary Action
(ALL of these fall under the same category of Standards of Conduct

-Tennessee rankings concerning Industrial and Motor Vehicle Accidents
{(Industrial/Motor Vehicle)

-2010 Absence Review

-Adjusted Overtime Usage

-Letter from NALC NBA, Lew Drass, where he states that, “First of all, neither I nor
Anyone else who works in my office has any record or recollection of receiving a letter
From you dated February 12, 2010.” (If the NALC has a street address, would the
NALC NBA be saying that somehow this vital mail piece from upper Postal Management
was NOT delivered? If they pick up mail at the Post Office with Caller Service or via
P.0O. Box, then would the NALC NBA be suggesting that the clerks at Meridianville, AL,
are not conducting their job as required? If either one of these should be the case and Mr.
Drass was not in any way associated with the Postal Service, would he not expect his
issue of delivery to be resolved and dealt with by Postal Management?

Mr. Drass, Postal customer, would not care to hear, “Well, I'm sorry Mr. Drass, but 1
Cannot say anything to Carrier X because he might think I’'m punishing him for not
Performing his job.” No! Customers expect service! Also, Postal Management also
Expect their employees to come to work! Postal Management also expect their
Employees to work in a safe manner! As we realize accidents will and do happen, the
Fact that so many of them are “at fault” accidents that are caused by inattention and
Simple carelessness is the reasoning that Tennessee is one of the highest ranked
Accident Districts in the country. These carriers are also exhausted from having to
Work unexpected overtime because Management simply cannot force the

Carrier who works beside them to ever show up to work.

As the Union constantly point out past practice—some carriers—not ALL—have
Formulated a “Past Practice” of beating the system. They know how many times they
Can call in before they will receive corrective action. They know exactly what day that
Action will be expunged from their files. Like clockwork, that employee will call in the
Day following that day. Management has exhausted themselves with trying to correct
These employee actions through the three-tier disciplinary procedure and upper Postal
Management is now attempting to formulate a program that will work in order to be
More cost efficient to the company, for longevity’s sake.

Does the Union not want there to be a Post Office in 10 years? 57 Yes, Management is



Fully aware of the “Pre-Paid retitement funding”, therefore, does not need to be reminded
every single time that Management points out that the USPS is in the red. The NALC
constantly states that if it weren’t for that, the USPS would be profiting. The current
issue at hand is this; “The USPS is STILL pre-funding those retirement benefits!” Until
Congress passes the bill stating that the USPS no longer must do that—the USPS will

still be in the negative,

Most of the Union arguments state that the Policy change takes the procedure from being
a corrective action one to a disciplinary one. Management simply does not see this logic.
Management STILL wishes to only correct the poor work habits, performance, and the
inability to report for duty of its employees.

. Management poses the question to the unions, “If there is a one-track discipline system
and an employee is placed on notice of a deficiency (of ANY type), why would they
consider it as discipline rather than corrective action when Management proceeds should
that same employee continue to show a deficiency in yet another area?

Does the union simply not care if a Postal employee refuses to be irregular in attendance?
Does the union have no concern if one of THEIR letter carriers is working in an unsafe
manner that is potentially causing themselves, and others, danger?

Does the union not care that if the Postal Service is no longer here? They also will have
no job as they will have no carriers to represent!

If the corrective action is issued, as contractually stated, with just cause, meaning the
employee offense warranted such action, and Management follows through with issuing
that action—the Union will continue to have the right to grieve that action on any basis
they chose, as they have for many years, whether the employee is guilty or not.

This is where I believe the Union and Management definitely differ. If the union
definitely knows that an employee is guilty of said infraction, they must represent them
because they technically pay their salary.

If I feel, as the Formal Step A Representative, that Management has committed a wrong
to an employee, or has definitely violated contractual provisions, I can discuss with my
bosses what I believe a good settlement would be and suggest how to go about avoiding
the same outcome in future similar cases. It all boils down to educating one another. 1
attempt to educate fellow Managers and Supervisors as well as my Superiors on
contractual adherence rather than circumvention and neglect.

The Union, however, does not see a losing case and tell that carrier, “Look, you did
wrong...start coming to work™ or “You hit that other car while talking on your cell phone
and you know they have talked to you about this before so I suggest you serve out this
Letter of Warning.” The Union believes that no carrier should ever have any type of
disciplinary action, NOR corrective action on file! The carriers’ arguments that they do
not even support, off the record, they must argue—for fear of legal retaliation from that
carrier, )

I believe that when action is warranted, it should be issued. I also believe that al] of
Management would agree with this statement as well,



At this point, it seems as if carriers have the power over Management and the Unions and
that is simply ridiculous! Carriers need to realize that they are the employees, with
expectations, and they need to start being held accountable for their work deficiencies.

Taken from www.merriam-webster.com:

cor-rec-tive
adf \ke-Lrek-tivi
: intended to correct <corrective lenses> <corrective punishment>

pu-ni-tive

adj\'py-na-tiv
: inflicting, involving, or aiming at punishment <severe punitive measures>

In a one tier system, with the first offense, regardiess of what the offense is, the carrier
would receive, as hefshe always has, an official discussion—all fall within job
performance category under this one tier system.

On a second occuirence, regardless of offense, it would nevertheless, fall under that all-
encompassing umbrella of job performance and the carrier would receive a Letter of
Warning. This would be the initiation in correcting the poor job performance of the
carrier—whether it be an attendance issue, failure io follow instructions, or conduct,

As mentioned in the Step B Decision Impasse from Knoxville, TN, there were statements
submitted by 51 letter carriers who felt "intimidated” by this new process,

If all of these carriers were following all Postal Handbooks and Manuals, coming to work
without irregular attendance issues, following the instructions of their Manager, etc. why
on Earth wouid any employee feel intimidated by such a procedure? The Union states
that this "new discipline policy has created a hostile work environment and has Letter
Carriers in fear for their jobs.”

if there is a carrier who 1) has an attendance problem, 2) does not follow instructions,
AND 3} displays inappropriate conduct, then | would expect those would be the
employees who would not be pleased by this policy change. If, as shown above, an
employee has a perpetual habit of not being able to perform any of the ELM and M-39
job requirements suitably despite the corrective action that is progressively given to him
or her, these employees should simply no longer-be employees. They would have
ample time to correct any deficiencies before committing yet another infraction. The
progressive nature of official discussion, Letter of Warning, 7 day Suspension, 14 day
Suspension, and Subsequent Removal would still apply. Therefore, the Union is stating
that these 51 carriers are fearing that they would not be able to perform their duties
without being in fear of losing their job throughout this 5 step process. That is simply an
astounding statement and | certainly know of no other entity where someone can go and
get a job and have absolutely no accountability for anything!

Also in the Step B Impasse, | see many statements where the Union claims what
Management has initiated is “absurd”, however, it is this statement from the Union thatis
absurd! Management actually trying to finally take some action in the Tennessee District
after too many years of this “past practice” is what is refreshing. Employees that have
been fired multiple times return due to the smaliest of technicalities or the documentation
that was so expertly found a vear later at arbitration. {It had never existed the vear



For the Union to also state that Management is violating the ELM 665.16 Mutual
Respect Atmosphere is once again absurd! How is Management not respecting
employees simply be expecting them to complete their tasks as assigned or {0 report to
work and upon reporting, to complete their job in a safe manner?

By Management initiating this policy change, Management is iri fact ONLY asking
carriers to in fact follow all National Agreement Article 19 Handbook and Manual rulings
such as rules and regulations from the Employee and Labor Relations Handbook and
the M-39, City Letter Carrier Daily Duties and Responsibilities.

The DRT Impasse includes a section where the Union states that focal Management no
tonger has the decision making power. In regards to Section 115.3 of the M-39, station
Management still has the authority to perform a thorough investigation involving any
particular matter and if that further progressive corrective action is not warranted, it

~ would not be requested. How would this, then, be violating that section? The new policy
simply states a remedy request. Management would still have all decision making ability
in regards to their stations regarding if they should initiate corrective action and for how
long that employee would need to remain “on notice” for their deficiencies. -

As the NALC places with all of their Formal Step A grievance packets, | will add the
Article 16 Discipline Procedure from the JCAM:
Management's statements are in bold, underlined, /falics.

ARTICLE 16 DISCIPLINE PROCEDURE

16.1 Section 1. Principles

In the administration of this Article, a basic principle shall be that discipline

should be corrective In nature, rather than punitive. No employee

may be disciplined or discharged except for just cause such as, but

not limited to, insubordination, pilferage, intoxication (drugs or alcohol),

incompetence, failure to perform work as requested, violation of

the terms of this Agreement, or failure to observe safety rules and regulations.

Any such discipline or discharge shall be subject to the grievance-

arbitration procedure provided for in this Agreement, which

could result in reinstatement and restitution, including back pay.

This does not state—OF LIKE INSTANCES (Therefore making the contract SILENT in this areall)
Just Cause Principle

The principle that any discipline must be for “just cause”establishes a
standard that must apply to any discipline or discharge of an employee.
Simply put, the “just cause” provision requires a fair and provable justification
for discipline.

“Just cause” is a “term of art” created by labor arbitrators. It has no precise
definition. It contains no rigid rules that apply in the same way in

each case of discipline or discharge. However, arbitrators frequently
divide the question of just cause into six sub-questions and often apply

the following criteria to determine whether the action was for just cause.
These criteria are the basic considerations that the supervisor must use
before initiating disciplinary action.

» Is there a rule? If so, was the employee aware of the rule? Was the
employee forewamed of the disciplinary consequences for failure to

follow the rule? It is not enough to say, “Well, everybody knows

that rule,” or, “We posted that rule ten vears ago.” You may have to




standards of conduct are normally expected in the industrial environment

and it is assumed by arbitrators that employees should be aware

of these standards. For example, an employee charged with intoxication

on duty, fighting on duty, pilferage, sabotage, insubordination,

etc., may be generally assumed to have understood that these offenses

are neither condoned nor acceptable, even though management

may not have issued specific regulations to that effect.

If Management can show that the emplovee was aware of the rule—this applies.

+ Is the rule a reasonable rule? Management must make sure rules

are reasonable, based on the overall objective of safe and efficient

work performance. Management’s rules should be reasonably related

to business efficiency, safe operation of our business, and the performance

we might expect of the employee.

Attendance, Safety, Conduct, Performance—are any of THESE rules unreasonable?

» Is the rule consistently and equitably enforced? A rule must be

applied fairly and without discrimination. Consistent and equitable

enforcement is a critical factor. Consistently overlooking employee

infractions and then disciplining without warning is improper. If

employees are consistently allowed to smoke in areas designated as

No Smoking areas, it is not appropriate suddenly to start disciplining

them for this violation. In such cases, management loses its right to

discipline for that infraction, in effect, unless it first puts employees

(and the unions) on notice of its intent to enforce that regulation

again. Singling out employees for discipline is usually improper. If

several similarly situated employees commit an offense, it would not

be equitable to discipline only one.

This would still be utilized as it is in today’s corrective action.

* Was a thorough investigation completed? Before administering

the discipline, management must make an investigation to determine

whether the employee committed the offense, Management must

ensure that its investigation is thorough and objective. This is the

employee’s day in court privilege. Employees have the right to

know with reasonable detail what the charges are and to be given a

reasonable opportunity to defend themselves before the discipline is

initiated.

Investigative Interviews would still be conducted,

 * Was the severity of the discipline reasonably related to the
infraction itself and in line with that usually administered, as

well as to the seriousness of the employee’s past record? The following

1s an example of what arbitrators may consider an inequitable

discipline: If an installation consistently issues five-day suspensions

for a particular offense, it would be extremely difficult to justify why

an employee with a past record similar to that of other disciplined

employees was issued a thirty-day suspension for the same offense.

There is no precise definition of what establishes a good, fair, or bad
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previous offenses may never be used to establish guilt in a case you
presently have under consideration, but it may be used to determine

the appropriate disciplinary penalty.

If the corrective action continues to progress alike with all employees—it is reasonable
with all employees the same. :

» Was the disciplinary action taken in a timely manner?

Disciplinary actions should be taken as promptly as possible after the
offense has been committed.

No change here.

Corrective Rather than Punitive |

The requirement that discipline be “corrective” rather than “punitive” is
an essential element of the “just cause” principle. In short, if means that
for most offenses management must issue discipline in a “progressive”
fashion, issuing lesser discipline (e.g., a letter of warning) for a first
offense and a pattern of increasingly severe discipline for succeeding
offenses (e.g., short suspension, long suspension, discharge). The basis
of this principle of “corrective” or “progressive” discipline is that it is
issued for the purpose of correcting or improving employee behavior and

not as punishment or retribution.

it states right here...issue lesser discipline for a first offense, which Management would
do and a pattern of increasingly severe discipline for succeeding offenses, which would
also occur, This explains the principle of “corrective” or “progressive” discipline is that it
Is issued for the purpose of correcting or improving employee behavior and not as
punishment or retribution. Therefore, since Management would still be following with the
lesser discipline for the first offense and then would continue with a “pattern of
increasingly severe discipline for succeeding offenses” as referenced from the JCAM.

National Arbitration: ‘

NB-N-4298-D 4298  GAMSER, HOWARD  DENIED 07/31/1975 NALC KWIAT

The question of whether just cause for the discharge of this employee existed
must be judged herein if possible by criteria for such a determination agreed to by the parties.
Article XVI articulates the views of the parties to the Agreement on this question, There do not
appear to be any procedural deficiencies in the manner in which this discharge was carried out
nor were any cited by the Union. Thus it was established that Kwiat did receive the
consideration and due process provided in Section 3 of Article XVI for employees suspended
more than 30-days or discharged. Additionally, the preliminary paragraph in Article
XV is also concerned with the concept of just cause. It states that disciptine should be
corrective rather than punitive. The disciplinary record compiled by this grievant and the
manner in which this discipline was administered must be examined to determine if the Postal
Service lived up to the agreed upon obligation to undertake corrective action.

{Arbitration is attached)

In the Knoxville DRT impasse, the Union states that Management is going directly against
Postmaster General Potter’s policy letter of 02/23/09 stating that “It is up to each one of us to
make sure that the changes we bring to the organization are changes for the better. Respecting
and protecting the provisions of the collective bargaining agreements will help us do that.”

Management is unsure how they are not complying with Postmaster General Potter’s request
given the information at hand.



-District Manager Greg Gamble sent out letters to all Unions stating a Policy Change which is
the requirement for Management concerning “sitent” contractual issues on 02/12/10.

-District Manager Greg Gamble sent out letters to all Unions stating the Policy Change would be
effective on 07/10/10 and stated that the APWU was the only Union to respond.

-District Manager Greg Gamble sent out letters to all Unions stating that the Policy Change
would be rescinded, temporarily, due to the fact that several unions stated that they did not
receive the initial letter that had been sent out by Mr. Gamble on 02/12/10. Therefore, this
letter would then serve as notice as evidence with the letter stating, “Please be advised of
Management’s intent to bargain in good faith. All previous correspondence relating to this
issue is hereby rescinded. This is your written notification of Management’s proposed change
to administer Article 16 in accordance with the National Agreement by using a single track of
discipline. Please consider this your notice and opportunity to bargain prior to
implementation. You may contac{ Stacey Crockett in my office at (615} 885-9252 within ten
(10) calendar days from the date of this letter to set-up an appointment to discuss this issue.”
-District Manager Greg Gamble sent out letters to all Unions on July 28, 2010, staling that his
June 28, 2010 lefter solicited input and provided an opportunity to bargain prior to
implementation. Several union officials met with me to voice their opinions and concerns. After
considering all the information presented, it is my decision to implement a single track of
discipline for unrelated infractions in the Tennessee District effective September 1, 2010. He
further stated that, “Management is not attempting lo unilaterally change any terms or conditions
of employment. The Unions were provided ample notice of the proposed change and opportunity
to bargain in good faith. Please consider this your written notification of Management's intent to
implement a single track of discipline in accordance with Article 16 of the National Agreement and
the Employee and Labor Relations Manual (ELM), Section 650 for non-bargaining employees

effective September 1, 2010.”

It is of great interest that with all of the citations of District Manager Greg Gambile's letters as
noted above, there is only one record of a response letter from National Business Agent for the
NALC, Lew Drass. This letter was dated June 17, 2010. In this letter he states that he received
the letter dated June 8, 2010. It was in this letter that he explained how no one in his office, nor
himself, received the letter that was sent out by Mr. Gamble on February 12, 2040. He
furthermore states that he had met with Mr. Gamble on April 8, 2010 to discuss the Dispute
Resolution Process, however this issue was never brought up. if Mr. Gamble was unaware that
Mr. Drass, nor anyone in his office had not received the letter dated February 12, 2010, why
would he bring up the issue? The&l/ had a meeting to discuss another issue and that meeting took
place. Mr. Gamble's February 12 lefter stated if the Union officials cared to speak with him that
they could contact him.

Mr. Drass continues to state the following: “It is the position of the NALC that the announcement
of a change to the current system of discipline would_attempt to change the unambiguous
tanguage in the National Agreement referenced above and violates the past practive provisions
as it relates to clarification of contract language as considered in Article 5 of the National
Agreement.” Mr, Drass goes further to quote the Joint Contract Administration Manual page 5-3,
which describes “Changing Past Practices that implement or Clarify Contract Language.” Mr.
Drass then continues to say, "It is also the position of the NALC that the current system of
discipline is a work standard. Therefore, any notification of change/changes in this work standard
would have to be made at the National Level via the provisions contained in Article 34 of the
National Agreement. in closing, | must say that it is regrettable that you would attempt to use the
financial situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter. It seems fo me that we should be working together to both
generate revenue and reduce the cost of disputes. It is my opinion that any attempt to implement
the change to the current disciplinary system as stated in your letter will have the opposite effect.
If you have any questions, or would like to discuss this matter, please feel free to contact me.”

It is obvious that in Mr. Drass’ letter, he does not agree with Mr. Gamble’s decision and both
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Mr. Drass, obviously, in his vehement objection to this change was not willing to negotiate
concerning this policy change. Mr. Drass points out in his letter that the M-39 Handbook is also

part of the National Agreement via Article 19,
Management is not attempting, either, to alter or change the M-39 handbook. See excerpls

below:

15 Discipline

115.1 Basic Principle

In the administration of discipline, a basic principle must be that discipline
should be corrective in nature, rather than punitive. No employee may be
disciplined or discharged except for just cause. The delivery manager must
make every effort to correct a situation before resorting to disciplinary

measures,
{(Management would continue fo require just cause before issuing any type of corrective

action.)

115.2 Using People Effectively

Managers can accomplish their mission only through the effective use of
people. How successful a manager is in working with people will, to a great
measure, determine whether or not the goals of the Postal Service are
atiained, Getting the job done through people is not an easy task, and cerfain
basic things are required, such as:

a. Let the employee know what is expected of him or her.

b. Know fully if the employee is not attaining expectations; don't guess —
make certain with documented evidence, _

c. Let the employee explain his or her problem — listen! If given a

chance, the employee will tell you the problem. Draw it out from the
employee if needed, but get the whole story.

Employees would still be made aware of their expectations.

115.3 Obligation to Employees

When problems arise, managers must recognize that they have an obligation
to their employees and to the Postal Service o look to themselves, as well as
to the employee, to:

a. Find out who, what, when, where, and why.

b. Make absolutely sure you have ali the facts.

¢. The manager has the responsibility to resolve as many problems as

possible before they become grievances.
d. If the employee’s stand has merit, admit it and correct the situation. You

are the manager; you must make decisions; don't pass this
responsibility on to someone else.

Management would continue to conduct thorough Investigations and involve employees in
Investigative Interview as well as offering employees EAP or FMLA, when needed, in order

to minimize absences or employee issues while at work.

115.4 Maintain Mutual Respect Atmosphere

The National Agreement sets out the basic rules and rights governing
management and employees in their dealings with each other, but it is the
front-line manager who controls management's attempt to maintain an
atmosphere between employer and employee which assures mutual respect
for each other's rights and responsibiiities.



Having a one-frack discipline has nothing fo do with the respect that is shared befween
employees and Management. Respecting an employee while expecting them fo perform their
assigned duties are two separate issues completely.

Management believes it odd that Mr. Drass did not cite that the M-41, City Carriers Daily Duties
and Responsibilities is also a Handbook that is part of the National Agreement via Article 19.

Here are some of ITS requirements:
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111 Scope of Responsibilities
Every carrier is responsible for the items listed under part 112,
However, the carrier’s responsibilities are not limited to those specific

items.
112 General Responsibilities

112.1 Efficiant Service

Provide reliable and efficient service. Federal statutes provide penalties for persons who
knowingly or willfully obstruct or retard the mail. The statutes do not afford employees
immunity from arrest for violations of law.

112.2 Diligence and Prompiness

112.21 Obey the instructions of your manager.

112.22 Report for work promptly as scheduled.

112.23 Complete time records to accurately reflect the hours employed each day,

112.24 Display & willing attitude and put forth a conscientious effort in developing skills to
perform duties assigned.

112.25 Be promipt, courteous, and obliging in the performance of duties, Attend quietly
and diligently to work and refrain from loud talking and the use of profane language.

112.26 Do not report at cases or racks before tour of duty is scheduled to begin or linger
about cases or racks after tour has ended.

112.27 Do not move mail from place to place on or adjacent to your case. Do nct engage
in any time wasting practices before placing mait in the proper separation.

112.28 Do not loiter or stop to converse unnecessarily on your route.

112 79 Return to *he del ivery unit immediately on completlon of assigned street dutles
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112.3 Security
112.31 Protect all mail, money, and equipment entrusted to your care.

112.32 Return all maii, money, and equipment to the post office at the end of the
worlkday.

112.33 Do not ptace mail in your pockets or clothing, lockers or desks, or in parcels, hand
grips, lunch containers, or other luggage.

112.4 Safety
Conduct your work in a safe manner so as not to endanger yourself or others (see part
133 for general safety practices and part 812 for vehicle safety practices).

4

112.5 Meztnass and Exampls
112,51 Maintain a neat, clean and generally creditable appearance.

112,52 Conduct affairs of personal life in a way that will reflect creditably on both you and
the Postal Service,

12.6 Courtesy to Public

112.61 Do not engage in controveisies with customers or other members of the public
when on duty,

112.62 When requested, furnish customers with postal and other reasonable inforrmation
and provide change of address cards and other postal forms.

112.7 Proper Vehicle Operation
{(See subchapter 81)

133 Safety Practices

133.1 Always exercise care to avoid personal injury and report all hazardous conditions to
the unit manager {see part 812 for vehicle safety),

133.2 Do not finger mail when driving, or when walking up or down steps or curbs, when
crossing streets, or at any time it would create a safety hazard to the carriers or to the

pubiic,

133.3 Use crosswalks when crossing busy streets, and following traffic signals or the
direction of traffic control personnel.

133.4 Do not litter streets with twine or facing slips used in relay of rmail. Depaosit litter in
street trash receptacles or return to office for proper disposal.

133.5 Do not antagenize or attempt to pet dogs. Use ammal repe!lent on attackmg

N B R I TS T T

- e S T



Report interference to manager. If sarvice is withdrawr, use Forms 3982 or 1564-B to
record special instructions.

133.6 Report immediately when you are being followed. A number of important arrests
have resulted from such reports.

133.7 Handle mail containing biological specimens, biood sampies, dry ice, and other
potentially hazardous material (HAZMAT) carefully. Careful attention should be paid to
mail that is addressed to and from a laboratory or chemical company, since it suggests
that the mail may contain HAZMAT. Additionally, package markings such as "ORM-D”
(Other Regulated Material Class D) also indicate HAZMAT. Do not throw, drop, or slide
packages containing HAZMAT, or handle them in such a way that they couid be crushed
or overlooked pending delivery or dispatch. Special attention should be paid to HAZMAT
that has the sound of broken glass, a stain on the package, an unusual odor, or signs of
damage or tampering. Report all such material to your supervisor immediately.

Regardless of all Handbooks applicable, Mr. Gamble mailed out a subsequent letter on June 28,
+2010, and no letter or meeting request from NBA Lew Drass arrived or occurred, Obviously,
good faith bargaining cannot occur when the two parties were simply going to agree to disagree.
Mr. Drass stated that he thought it unfortunate that Mr. Gamble used the “financial situation" of
the Postal Service as an “"excuse” for this policy change. Does Mr. Drass not believe that
unscheduled unexcused absenteeism that forces mandatory overtime and possible penalty
overtime would not further cripple the Postal Service's financial situation? Management certainly
does. Management also believes that an overabundance of motor vehicle and industrial
accidents due to carelessness, which lead to long term OWCP claims are also very costly to the
USPS. Therefore, Management decided to alter a system that was no longer efficient.
Management believes it to be sad that this Union organization does not support this change.
After all, the union can set their minds at ease, the corrective action that was before senfup
incorrectly or was issued untimely, unless corrected—would stilt be compieted the same.
Therefore, the same carriers’ issues that Management is attempting to correct—would still be
won on a technicality by the union no matter how many tiers are in the system.

Monica L. Lucas
Manager, Customer Service
Formal Step A Representative
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Lucas, Monica L - Nashville, TN

From: Cannon, Jerri R - Nashville, TN
Sent:  Monday, September 20, 2010 12:53 PM
To: Lucas, Monica L - Nashville, TN
Subject: One Track Discipline Grievance

The past practice was a three-tiered system but it was not consistently applied. I found 161 TN
District arbitrations where the union claimed disparate treatment. Management will abide by Article

16 and take corrective action when needed.

From: Cannon, Jerti R - Nashville, TN
Sent: Wednesday, August 25, 2010 4:19 PM
To: Kivett, Jane E - Knoxville, TN

Cc: Canklin, Eric W - Knoxville, TN

Subject: FW: One Track Discipline Grievance

1. The union must address the viclation for each Article cited in the grievance.
2. Management will abide by Article 16.
3. Discipline will be progressive.

4. Past practice does not apply. Review the JCAM. Issuance of disciplinary action has not been
consistent throughout the District. The union has cited disparate treatment in most
disciplinary cases alleging that Management was not fair and consistent.

5. The TN District is not making plan for revenue, TOE, workhours, OT, SL or Safety.
Total Operating Expenses - actual 857,834,412, 1.3% over plan = 846,772,884
work hours - actual 421,815, 1.2% over plan = 416,914
OT - actual 21,456, 5.1% over plan = 16,555
SL - 629,499 hrs minus 61,854 FMLA/DC protected = 567,645 unprotected sick leave hrs or 14.66%

Safety - The TN District is the highest in the nation of motor vehicle accidents at 701 accidents. TN
District is 4th in the nation in highest number of industrial accidents at 1,179. TN District ranks 2nd
in the nation with combined MVA/IA for a total of 1,931 accidents.

Does this really sound like the union's alleged "past practice" corrected these problems? 1 will
be scanning you some documents to attach. This should help defend Management's position with the

single track discipline. Thanks.
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DisTRICT ManageR, CUSTOMER SERVICES & SaLES
TENNESSEE DISTRICT "

UMNITED STATES

POSTALSERVICE

February 12, 2010

National Association of Letter Carriers
American Postal Workers Union

Natlional Rural Letter Carriers Association
Mational Postal Mail Handlers Union
National Association of Postal Supervisors
National League of Postmasters

SUBJECT: Proposed Policy Change for Corrective Action

We are presently using a three (3) track syslem for corective action. The three tracks of
corrective action are:

s Performance

« Aftandancs

= Canduct :
I 'am considering a policy change to a ane (1) track system, which is sometimes referred to
as a “stacked” system. Corrective action would still be progressive with one significant
change: Corrective action that has airsady been issued would be cited in any'subsequent
actions regardless of the previous issue. j

if you have any questions or concems, pigase sand lo me no later that Febru?ry 26, 2010

Sincerely,

o I T

reg Gamble
District Manager i

ec: file

211 ROYAL Pagrway
Naskvrie, TN 37229-5808
(81518359252

Far (615) B85-9317



DIBTRICT MaMAGER
TeHNESSEF CUSTOMER SERVICE AND SALES

UNITED STATES

W POSTAL SERVICE

DATE: June 8, 2010

MEMORANDUM FOR: National Association of Letter Carriers (NALC)
American Postal Workers Union (APWL)
National Rural Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHU)
Nationaf Association of Postal Supervisors (NAPS)
National League of Postmasters

RE: Policy Change for Disciplinary Action

Effective Saturday, July 10, 2010, the Tennessee District will implement a single track
of discipline for unrelated infractions. The current system of multiple single tracks for
related infractions has not been successful in correcting employee deficiencies. With
the current financial state of the Postal Service, declining mail volume and economic
crisis nationwide, it is more important than ever for employees to repon as scheduled
and to perform thelr assigned duties safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of
employment. You were notified in a letler dated February 12, 2010, df Management’s
proposal to change the policy regarding corrective action. Managemént provided the
Unions with prior notice and an opporiunity to present questions or comments by
February 26, 2010. APWU was the only union to respond but dechned to bargain
prior to imptementation. This is your written notification of the changé to a single line
of discipline for unrelated infractions effective Saturday, July 10, 2010.

Management has complied with the National Agreement and attempted to bargain in
good faith, Employees and Management officials will be notified of th;s change and

effective date.

,/\L{ Ljﬁ"{r (8

“Greg A Gamble

Bl R~ Porpayy
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069 2620 0003
June 17,2010 QiA 2ec

",
tiree AL Gamble - 7\ ) .
District Manager Y S
CSPS Tennessee Customer Service & Sales W/ A
811 Roval J’uz'k WA . -
Mashville, TN 373290098 .
ear Grew,

o

P am in receipt ol vour letter dated June 8, 2010 regarding a single track ol
discipline for unrefated infractions, |

First of all. neither Foor anvone else who works in my office has any
record ar recollection of reveiving o letter from you dated Fe buur\ 12,
TOHE s also sienificant o pote tat vou and [ met on Aprib8, 2010 in
vour conference room o discuss the Dispute Resolution Process (DRP) as
sart of the quarierly DRP meeting between the Southeust Ar"é and the
NALC Jor the Tennessee District, but never even brought lhlbj ssue up.

That aside. your fetter recognizes that you are aitempting {o ciunLe the
current svstenm ol discipline as stated in the National .L\guu‘m,fu. For
instinee. Article 16, Section | ef the National Ayreement states in relevant
part. :

“In (he administration of this Article, 2 basie priociple shall be that
discipline should be vorrective in nature, rather than punifive.”

Further. Section 1131 of the M-39 Handbook states in relevant part.

“In the adminisiration of discipline, a basie principle nmsi he that
diseipline should be correetive in nature, rather than punitive. No
employee may be disciplined gr discharged except for justjeause. The
defivery manager must nurlie ev m\ Lfimf lo correet a sifuation before
resorting to disciplinary measures.” i

[ e M-239 [andbook s also pari of the Nationa! Agreement via Article 19

B

|
i
|
|

|
\L



It 15 the positien of the NALC that the announcement of a change to the current system of
v e s . : e
discipline would attempt 1o change the anambiguous language in the Nattonal Agreement

referenced above and violates the past practice provisions as it refates 1o cla
contract language as considered in Article 5 of the National Agreement. Th

g 3-3 slates:

“Changing Past Practices that implement or Clarify Contract Languag
past practice clarifies or implements a contract provision, it becomes. in eff
unwritten part of that provision. Generally. it van only be changed by chany

inderiving contract language. or through bargaining.”

Therefare any such change would have 1o be negotiated at the National Loy

Nanonal Negotiations,

fis also the position of the NALC that the current system of discipline is &
sandard. Therelore, any notilication of change/changes in this work stand
 be made at the National Level via the provisions contained i Article 34
Nanonal Agreement.

[n closing. T must say that it is regrettable that you would attempt 1o use the
<tuation ol the Postal Serviee to justily circumventing the provisions of th
\ereement as described in vour leter,

it seems to me thut we shoald be working together o both generate revenul

rification ol

e JCAM al

e. I a binding
ect, an
ing the

¢l during

work

ard would have

of the

tinancial

e National

£ and reduce

the cost ol disputes. [t is my opinion that any atiempl to implement the change o the

current disciplinary svstem as stated in vour letter will have the opposite ¢f

[ vou have any guestions. or would like w discuss this matter, please feel

M.

Toe

t

Tee o contact

Sincerely .

Fow Dhass
National Bustness Agent
Region 8

cor Ploise Lance, Manager. Labor Relations: Southeast Ared
NALC Branch Presidents




DISTRICT MARAGER X
TENNESSEE CUSTOMER SERVICE AND SALES

UNITED STATES

POSTAL SERVICE

DATE: June 28, 2010

MEMORANDUM FOR:  National Association of Letter Carriers {NALC)
American Postal Workers Union (APWU) |
National Rural Letter Carriers Association (NRLCA)
Nationiai Postal Mail Handlers Union (NPMHU)
National Association of Postal Supervisors|(NAPS)
National Association of Postmasters (NAPUS)

RE; Policy Change for Disciplinary Action

The Tennessee District is considering implementation of a single traclf of discipline for
unrelated infractions. The current system of using three (3) tracks (performance,
attendance, conduct) has not been successful in correcting deficiencies. With the
current financial state of the Postal Service, declining mail volume and economic crisis
nationwide, it is more important than ever for employees o report as écheduled and to
perform their assigned duties safely and efficiently. :

Management is not attempting to unilaterally change any terms or conditions of
employment. In a letter dated February 12, 2010, Management proposed to change
the policy regarding corrective action. Prior to implementation, several union officials
stated they did not receive the previous notice. Please be advised of Management's
intent to bargain in good faith, All previous correspondence relating to this issue is
hereby rescinded. This is your written notification of Management's proposed change
to administer Article 16 in accordance with the National Agreement by using a single

track of discipline.

Please consider this your notice and opportunity to bargain prior to ;impiementation.
You may contact Stacey Crockett in my office at (615} B85-8252 within ten (10)
calendar days from the date of this letter to set-up an appointment;r to discuss this

issye.

/Greg A. Gamble

811 RioraL PaRKEwar
HesraLE TH 37229-5598
(815) 8259252

Fay (BTE} ARE (QU<7
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FORMAL STEP A RESOLUTION FORM
NALC GRIEVANCE NUMBER: B4-00224-10 10201745

USPS GRIEVANCE NUMBER;
GRIEVANT NAME: CLASS ACTION

STATION/POST OFFICE:  NASHVILLE CITY

DATE OF DECISION: JULY 8, 2010

The issue of this grievance pertains to:

DIiD MANAGEMENT VIOLATE ARTICLES 5, 18. 19, AND 34 OF THE NATIONAL AGREEMENT WHEN
THEY ESTABLISHED A POLICY CHANGE FOR DISCIPLINARY ACTION?

As a result of 2 Formal Step A meeting of the Dispute Resolution Process we the parties agree to the following
rasolution of this grievance:

THE PARTIES AGREE THAT AS OF THE FORMAL STEP A MEETING THE POLICY CHANGE FOR
DISCIPLINARY ACTION THAT WAS TO GO INTO EFFECT ON JULY 10, 2010, WHICH WOULD
IMPLEMENT A SINGLE TRACK OF DISCIPLINE FOR UNRELATED INFRACTIONS, HAS SUBSEQUENTLY
BEEN RESCINDED BY LETTER WHICH WAS SENT ON JUNE 28, 2010, BY DISTRICT MANAGER, GREG
A. GAMBLE. SHOULD THIS MATTER BE BROUGHT UP IN THE FUTURE, THERE WILL BE A POTENTIAL

TO ADDRESS THIS ISSUE VIA THE GRIEVANCE PROCEDURE AGAIN,

Somene V. (Whad. (71/ '%’\QMQELNC QD

NALC REPRESENTATIVE USES REPRESEN%VI:J




July 9, 2010

Dave Clark

LETTER CARRIERS

12/28/00 UPDATED - B. CHANDLER
Phoenix, AZ 85026-9511

ISSUE:

Decision:

USPS Number:
NALC Number:

Date
Received at
Step A

Step A
Decision
Date:

Issue Code:
Grievant:
Installation:

RESOLVED
HOBN-4H-C 10261795
B40022410

07-08-2010

07-09-2010

180000,192000,451900,950000
CLASS ACTION
NASHVILLE, TN 37230-9998

DECISION: The Formal Step A Team has RESOLVED this grievance. The parties agree that
as of the Formal Step A meeting, the policy change for disciplinary action that was

to go info effect on July 10, 2010, which would implement a single track of

discipline for unrelated infractions, has subsequently been rescinded by letter

which was sent on June 28, 2010, by District Manager, Greg A. Gamble. Should this

matter be brought up in the future, there will be a potential to address this issue

via the grievance procedure again.
MANAGEMENT POSITION:
UNION POSITION:
EXPLANATION:



representatives to make time or work studies in the test cities.
The Union shall notify the Employer within ten (10) days of its
intent to conduct such studies. The Union studies shall not
exceed one-hundred fifty (150) days, from the date of such
notice, during which time the Employer agrees to postpane
implementation in the test cities for the first ninety (90) days.
There shall be no disruption of operations or of the work of
employees due to the making of such studies. Upon request,
the Empioyer will provide reasonable assistance in making the
study, provided, however, that the Employer may require the
Union to reimburse the USPS for any costs reasonably
incurred in providing such assistance. Upon request, the Union
representative shall be permitted to examine relevant available
technical information, including final data worksheets, that
were used by the Employer in the establishment of the new or
changed work or time standards. The Employer is to be kept
informed during the making of such Union studies and, upon
the Employer’s request the Employer shall be permitted to
examine relevant available technical information, including
final data worksheets, relied upon by the Union.

(The preceding Article, Article 34, shall apply to

Transitional Employees.)

Management does not see how the above Article is relevant to-this instant srievance,
as this Article pertains to work and time standards of emplovees. The change made
relates to corrective action for infractions made by emplovees,

The core basis of disciplinary action, that it will require just cause, and that it be
progressive in nature, will not change. The fact that corrective action issuance has not
been consistent throughout the Tennessee District, therefore, it would not fall into the
category of past practice. If the union is citing the method of the three track discipline as
the “past practice”, then Management has followed all appropriate steps in order to
modify the system as appropriate.

-On February 12, 2010, a letter was sent to the NALC, APWU, NRLCA, NPMHU,
NAPS, and NLP concerning the proposed policy change for corrective action.

-On June 8, 2010, a Memorandum was sent to the NALC, APWU, NRLCS, NPMHU,
NAPC, and NLP stating that the Policy Change for Disciplinary Action would become
effective on Saturday, July 10, 2010.

-The NALC’s memorandum letter was delivered on June 10, 2010, The same letter was
delivered to Lew Drass, NALC NBA, on June 11, 2010.

-Letter dated June 28, 2010 from District Manager Greg Gamble stating that “several
union officials stated they did not receive the previous notice” sent out on February 12,
2010. In this letter he stated that, “all precious correspondence relating to this issue is
hereby rescinded.” The letter also stated that, “This is your written notification of
Management’s proposed change to administer Article 16 in accordance with the National
Agreement by using a single track of discipline. He stated, “Please consider this your
notice and opportunity to bargain prior to implementation,” He left contact information
and stated to contact him within 10 days to set-up an appointment with him.

-Letter dated June 28, 2010 was delivered to NALC Dave Clark on June 29, 2010, Letter

addressed to Lew Drass, NALC NBA, on June 30, 2010.



-Copy of Formal Step A Resolution Form signed by Formal Step A NALC
Representative Dave Clark and Formal Step A Representative for Management, Monica
Lucas. This stated that the partied agreed that as of the Formal Step A Meeting, July 9,
2010, the policy change for disciplinary action that was to go into effect on July 10, 2010,
which would implement a single track of discipline for unrelated infractions, has
subsequently been rescinded by letter which was sent on June 28, 2010, by District
Manager, Greg A. Gamble. Should this matter be brought up in the future, there will be a
potential to address this issue via the grievance procedure again.
(Although the previous change ITAD in fact been rescinded, Management must wonder if
the NALC had read the bottom portion of Mr. Gamble’s letter which stated that the June
28, 2010, Ietter was to serve as notice that the TN District WOULD indeed be moving to
a one track discipline system. I never personally had, prior to this grievance, a copy of
this Jetter.
-Copy of Formal Step A Decision printed from GATS.
-On July 30, 2010, the APWU also resolved a grievance concerning the same matter. 1
also wonder if they had read the bottom portion of Mr. Gamble’s July 28, 2010 letter,
-Letter from District Manager, Greg Gamble, dated July 29, 2010, stating that after his
June 28, 2010, letter that he had met with several union officials who had voiced their
opinions and concerns. He stated that he had considered all the information presented
and it was his decision to implement a single track of discipline for unrelated infractions
in the Tennessee District effective September 1, 2010, He went further {o state that
“Management is not attempting to unilaterally change any terms or conditions of
employment. The Unions were provided ample notice of the proposed change and an
opportunity to bargain in good faith. Please consider this your written notification of
Management’s intent to implement a single track of discipline in accordance with Article
16 of the National Agreement for bargaining employees and the Employee and Labor
Relations Manual (ELM), Section 650 for non-bargaining employees effective September
1,2010.”
-Letter dated July 30, 2010 was delivered to NALC President, Dave Clark on July 31,
2010. Letter dated July 30, 2010 was delivered to NALC NBA, Lew Drass, on August 2,
2010, :
-Service Talk which was shared with all Tennessee District employees. This was on
August 2, 2010, almost a month in advance.
-Second Service Talk dated August 30, 2010, for all Tennessee District employees.
-Copies of the Employee and Labor Relations Manual Postal Service Standards of
Conduct (665).

-665.1 General Expectations

-665.2 Prohibited Conduct ‘

~665.3 Cooperation in Investigations

-665.4 Attendance

-665.5 Furnishing Address

-0635.6 Disciplinary Action
(ALL of these fall under the same category of Standards of Conduct)

-Tennessee rankings concerning Industrial and Motor Vehicle Accidents

- -
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DISTRICT MaANAGER ;
TEMNESSEE CUSTOMER SERVIGE AND SALES :

UNITED STATES

POSTAL SERVICE

DATE: July 28, 2010

MEMORANDUM FOR; National Assaciation of Letter Carriers (NALC)
~ American Postal Workers Union (APWU)
National Ruraf Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHU)
National Association of Posial Supervisors {NAPS)
National Association of Postmasters (NAPUS)

RE: Policy Change for Disciplinary Action

In a letter to the Unions, dated February 12, 2010, Management proposed to change
the policy regarding corrective action. Prior to the scheduled Empleméntation date of
July 10, 2010, several union officials stated they did not receive the previous notice.
The implementation date was cancelled and previous correspondencef refating to this
issue was rescinded. In a letter dated June 28, 2010, Management issued a second
notice to the Unions regarding the proposed paoiicy change. This letter solicited input
and provided an opportunity to bargain prior to implementation, Severq’l union officials
met with me to voice their opinions and concems.

After considering all the information presented, it is my decision to implement a single
frack of discipline for unrelated infractions in the Tennessee District effective
September 1. 2010. The current systemn of using three (3) tracks; (performance,
attendance, conduct) has not been successful in correcting employee de:ﬁciencies. ftis
crucial that every employee report as scheduied and perform their assigned duties

safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of
employment. The Unions were provided ample notice of the proposed change and an
opportunity to bargain in good faith. Please consider this your written notification of
Management's intent to implement a single track of discipline in accordarlﬁce with Article
16 of the National Agreement for bargaining employees and the Emplo'yee and Labor
Relations Manual (ELM), Section 650 for non-bargaining employees effective
September 1, 2010. :

-

/ ’ .

Greg A. Gamble
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AUGUST 2, 2010

POSTAL SERVICE

Policy Change for Disciplinary iAction

Effective Wednesday, September 1, 2010, the Tennessee District will
implement a single track of discipline for unrelated infractions. The current
system of multiple single tracks for related infractions h}as not been
successful in correcting employee deficiencies. |t is more important than
ever for employees to report as scheduled and to perform their assigned
duties safely and efficiently. This does not change the guideli'ines set forth
in Article 16. Any currently active discipline may be cited in future
disciplinary action request. :

All Postal employees are required to comply with the rulgs of conduct
outiined in Section 660 of the Employee and Labor Rela{tions Manual
(ELM).  Employees may reference the Postal Service Standards of
Conduct (Section_665) that require employees to: :

1. Discharge their assigned duties conscientiously and effdctively.

2. Obey the instructions of their Supervisors, S

3. Maintain harmonious working relationships and not tq' do anything
that would contribute to an unpleasant working environnﬁent,

4. Be regular in attendance and repornt as scheduled. !

These are just a few examples of requirements. In addition, thlfe ELM states
that Postal officials may take appropriate disciplinary measu}es to correct
violations of the regulations referred to in Section 665, :

The Employee and Labor Relations Manual (ELM) is available on the
Postal Service website at www.usps.com. Please contact your immediate
Supervisor or Manager if you have any questions. ,‘




AUGUST 30, 2010
UNITED STATES J

POSTAL SERVICE

Policy Change for Disciplinary ﬁéAction

Effective Wednesday, September 1, 2010, the Tennessee District will
implement a single track of discipline for unrelated infractioq’s. This does
not change the guidelines set forth in Article 16. Any currently active
discipline may be cited in future disciplinary action request. !

All Postal employees are required to comply with the rule:s of conduct
outlined in Section 660 of the Employee and Labor Reia}:ions Manual

(ELM).

The Postal Service Standards of Conduct (Section 665) require employees

to be regular in attendance, conduct themselves in a favorable manner,

obey the instructions of their Supervisor and discharge tHeir assigned

duties conscientiously and effectively. The Employee and Lafmor Relations

Manual (ELM) is available on the Postal Service website at WWW.USDS.com.
|

Article 34 of the Collective Bargaining Agreement for each ubion, APWU,
NPMHU, NALC, NRLCA and NPMHU, recognizes the principle of g "fair
day's work for a fair day's pay”. These are difficult times with declining mail
volume, staffing changes and higher operating costs. It is cruqiia! that every
employee reports as scheduled and performs their assigned duties safely
and efficiently. Unscheduled absences, accidents and injuries all have a
negative impact on operations and service, Come to workTand be safe
because without your commitment, the Tennessee District will not be

successful, , ;
Please contact your immediate Supervisor or Manager if you have any

gquestions. j
!
|
1
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665 Postal Service Standards of Conduct _
é65.1 General Expectations ’

665.11 Loyalty

Emplayees sre expecled o be foyzl o Hhe Unead Stat
Postal Service.

665.12 Performance of Public Dutiss

es government and ughold the palicie}a and regulations of the

ses when summoned by offiﬁ;ial SaUrces.

i

Employees are expectad lo serve on Juries aned to acl as witnes
665.13 Discharge of Duties

Employees are expected to discharge thetr assitned dulles consciznliousty and effechively. |

665.14 Reporting Violations

Aliegatons of viclalions of postal taws by postal employees. including mail thefl, must be reﬁ)oried immcdiately to th

Office of inspector Genaral,
665,15 Obedience to Orders i

Employess must obey the instructions of (hair supervisors. If an employes has reason to quzstion the prapristy of a
SUPEMVISOT'S order. the indwidual mus! nevertheless cairy oul the order and may immedialely fite a protest in wriling
tw the cffivial in charge of the instatlation or imay appeal through official channels.

665,16 Behavior and Personal Habits

Empioyees are expected 10 conduct themsstes dunng and outside of warking hours in a manner hat refiects
favarably upon the Pastal Service Allhough il is nol the potiey of the Postal Service o interfere with the private lives
of employees, il does require that poslal vmpioyeas be honesl, relisble, trustworthy, courtequs, and of gocd
character and reputation. The Federal Standards of Ethical Conduct referenced in 5 1 also contain regufations
governing the off-duty behavior of postal employess Emplayees musl not engage in crimingl, dishoneslt, notorious!
disgraceiul, ramoral, or other conduct prejdicial to the Postal Service, Conviction for a vinlation of any eriminal
slalute may be grounds for discipinary achon against an gmployee. including remaovai of th employee, in addiion !
Any ulher penalty imposed pursnant 10 sisiuts Employees are expected o maintain harmonious working
redabionships and rot to do anylhing that would contribute 1o an unpleasant working environment,

1

|
as a sex offender must report in writing that b

665.17 Reporting Reguirements for Sex Offenders

An employee who is required by the law of any jurisdiction ta registar
or shi is subject to this requirement, as (allows: ;
& Any employee who is nol an Ares of Headquarters employee must make their report]f to the District Manager
of Humanr Resources: Ares empicyees must make their report te 1heir Ares Manager of Human Resources:
and Headgquarters employees must make their report to the Headquarters Manager, -arporate Personne!.
b, An employee who first regisiers as a sex offender on or afler May 24, 2007, must mdke this report to
managerment within 10 calendar days after the employee first regislers as a sex offepdar.
¢ Anemployee who regislered as a sex offender & any time before May 24, 2007, must make this report to
management no later than June 4. 2007 !
d . after making his or her first feport to management, the employee is retuired {o redister as g sex offender i
a different jurisdiction, or to register anywhere because the employee has commillad an additional offense,
he employes must inform managamant wilhin 10 galendar days afler so registering.;
i
665.2 Prohibited Conduct |

665.21 incomplete Mail Disposition
s & crmmal act for anyonea who has laken charge of any mail to gut voluntarily or desert fhe mail before making
proper disposition of the maif aceording to 18 U.S.C. 1700, !

665.22 Unofficiai Recommendations
i

Empicyees must not FECONHNAENC) OF Sreteise] o s rrmmd e d ey o e
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attorniy. expedier, or the ke, for the pUIioss ol assisting in any negoliation. ransaction, or other busingss with the

Postal Service unless required lo do se as part of iheir official duties.

665.22 Discrimination

i
. oL . .
Employees acting in an official capacdy must nct chrecty of indirectly aulhorize, permit, or paricipals in any action,
avent, or couese of conduct thai subjects any [person 1o diserimination, or results in any person being discriminated
dor, retigion. sex, national adgin, age (40+), physicat or menl?t disability, marital or

against on the basis of race, «o

parenial stalus. sexual orientation. or any othar nonment factor, or thal subjects any person o reprisal for prior
|

1

involvement in EEQ activily.
665.24 Violent andior Threatening Behavior

The Postal Service is commitied to the principts that all employses have a basic right to @ sale and humang working
environment 1n order to ensure Ihis right. il is the unequivocal policy of the Postal Service that there must be no
wlerance of violence or threais of violence by anyone at any tovel of the Postal Service. Similarly, there must be no
talerance of harassmenl, intimidation, hreats, or bullying by anyane at any laved, Violation of this policy may resull i
gisoplinary action, including removal from Lhe Postal Servicea. '

665.25 lilegal Drug Sale, Use, or Possession .

The Postal Service will not oferate the sale, possession, or use of illegal drugs, or the abuse of legal drugs while o7
duty or on poslal premises. Employees found 10 we engaged in these activilies are subject 1§ discipline, including
removal andior criminal prosecution where appropriate. ‘

|

665.26 Intoxicating Beverages ;

Employess must not dnnk beer. wine, ar ather ntocating beverages while on duty; begin work or returm Lo duly
intoxicated: or drmk inloxicaling beverages in & public place while in unilorm. Uniess the postmaster general
specilically autharizes an exceplion {lor example, an official receplion}). employees must noq' have or bring any
container of beer. wine, or other inloxicating beverage into any Postal Service facility or premises, whether or not th

contaiser has been opened. Employess found Lo be violating This policy may be subject to disciplinary action.
665.27 Gambling '

Empioyess mus! not participate in any gamiling actvily white on duly or while on property owned or leased by the
Peslial Service or the Uniled Slates. This prohibilion inciudes the operalion of any gambling jdevice, conducting a
game for monay or property. or selling or purchasing a numbers slip or tickel.

Nofe: This section doss not pronibil participation in aclivilies specified here if participation i3 nacessitated by an

emplayes's law enforcemeant duties, or if participation is in accordance wilh Executive Order No. 10927, refating
to agency--approved solicilations. or in accardance with the Randelnh-Sheppard Act, wheniapproved by postal

managem=and,
665.3 Cooperation in Investigations

Empluvess musl cooperala in any postal investigation. including Office of Inspector Genera] investigations.
665.4 Attendance '

665.41 Requirement of Regular Attendance :
i

Employees are required to be regular in atlendance. Failure to be regular in allendance ma}/ resull in disciplinary
action. including remaval from the Posial Service. ;

665.42 Absence Without Permission

Employees who fail to report for duty on scheduted days, including Salurdays, Sundays, ang holidays. are
considerad absen! withoul leave excepl in cases where aglual emergencies prevent them from oblaining permissior
in advance. In emergencies. the supervisor ar proper official must be notified of the Inabilityito report as soon as
possible. Satisfactory avidence of the emergancy must be furnished laler. An employee who is absant without
permission or who lfails to provide satisfaclory evidence lhat an actual emergency existed will be placed in a nonpay
status for the period of such absence, The absance may be the basis for chsciplinary action| However, once the
employee provides management with nolce of the need for leave in accordance with Family Medical Leave Acl
(FMLA)-required time frames. and the absence is determinad to be FMLA protected, the employer must change Lhe
AWOL (0 approved FMLA-LWOP, and delzle the AWOL stalus from the record. \'

665.43 Tardiness

|
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considerad tardy. Tardiness in insialiations equipped with ime recorders is defined as any deviation from schedule.

665.44 Falsification in Recording Time
knowingiy invoived in

Recording the dime for anolher empluyes constitules falsification of a reporl. Any employee
rown 1ate arrivals is

such & procedura is subject lo removal or other discipling. Failure of a supervisor 10 repon &
regarded as condoning falsification Thesé praclices may alse resull in criminal prosecution

665.5 Furnishing Address f
Employees musi keep the installation heacd informed of their current mailing addressas, Any! change in mailing
addresses must be rsported Lo the installation head on PS Form 1216, Emplovee's Current Mailing Addrass. throug
“Self Service” on the Postal Service Blue Page, or through USPS approved methods including PoslalEase

665.6 Disciplinary Action !
Fostal officials may take appropriale disciplmary measures 10 corract violations of the regu!ﬁﬁilions referrad 1o i o!
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553-NORTHLAND PFC 477 3 1331 129 1940
370-TENMNESSEE PFC 701 1 1179 50 1931
980-SEATTLE PFC 520 4 1236 139 1899
335-SUNCOAST PFC 609 1 1120 108 1838
400-KENTUCKIANA PFC 617 0 963 166 1746
530-LAKELAND PFC 408 2 1224 96 1730
NE0-CONNECTICUT VALLEY PFC 439 3 1166 75 1683
020-GREATER BOSTON PFC 533 i 1103 46 1683
440-NORTHERN OHIO PFC 454 3 1104 89 1650
752-DALLAS PFC 553 6 879 189 1627
170-CENTRAL PENNSYLVANIA PFC 402 1071 116 1589
080-SOUTH JERSEY PFC 439 0 1052 59 1550
450-CINCINNATI PFC 408 978 120 1506
926-SANTA ANA PFC 446 0 - 983 56 1485
780-RI0 GRANDE PFC 542 0 857 80 1479
O70-NORTHERN NJ PFC 433 6 943 77 1459
G40-MID-AMERICA PFC 469 1 895 93 1459
460-GREATER INDIANA PFC 536 836 . 67 1439
270-GREENSBORQ PFC 492 1 879 | B0 1432
G30-GATEWAY PFC 391 0 935 , 85 1394
300-ATLANTA PFC 597 0 752 | 37 1386
260-MID-CAROLINAS PFC 450 1 827 | 9g 1377
200-CAPITAL PFC 501 2 822 i 28 1353
330-SCUTH FLORIDA PFC 515 0 781 44 1340
B00-NORTHERN ILLINOIS PFC 406 0 877 53 1335
190-PHILADELPHIA METROPOLITAN PFC 396 1 890 39 1326
S04-CENTRAL ILLINOIS PFC 408 1 799 117 1323
970-PORTLAND PFG 371 2 838 96 1307
800-COLORADBG/MWYOMING PFC 408 2 825 66 1301
770-HOUSTON PEC 500 0 722 3 1256
150-WESTERN PENNSYLVANIA PFC 335 1 842 71 1249
913-SIERRA COASTAL PFC 412 1 702 115 1230
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Sum of CFY 05Type
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553-NORTHLAND PFC 477 3 1331 129 1546
980-SEATTLE PFC 520 4 1236 139 1899
530-LAKELAND PFC 408 7 1224 96 1730
370-TENNESSEE PFC 701 1 1179 50 1931
080-CONNECTICUT VALLEY PFC 439 3 11686 75 1663
335-SUNCOAST PEC 602 1 1120 108 1838
440-NORTHERN OHIO PFC 454 3 1104 89 1850
020-GREATER BOSTON PFC 533 1 1103 46 1683
170-CENTRAL PENNSYLVANIA PFC 402 1071 i 116 1588
0380-SCUTH JERSEY PFC 439 6} 152 59 1550
G2B8-SANTA ANA PFC 448 0 3983 56 1485
450-CINGINNATI PEC 408 978 120 1506
400-KENTUCKIANA PFC - 617 0 963 166 1746
070-NORTHERN NJ PFC 433 6 943 77 1459
630-GATEWAY PFC 391 0 938 65 1394
540-MID-AMERICA PFC 469 1 596 93 1459
190-PHILADEL PHIA METROPOLITAN PFC 396 ! 820 | 39 1326
762-DALLAS PFC 553 6 879 | 189 1p27
270-GREENSBORO PFC 492 1 879 : 60 1432
BOO-NORTHERN ILLINOIS PFC 406 0 877 53 1336
780-RI0 GRANDE PFC h42 0 857 i 80 1479
150-WESTERN PENNSYLVANIA PFC 335 1 842 E 71 1249
970-PORTLAND PFC 371 2 838 je15] 1307
460-GREATER INDIANA PFC 535 836 67 1438
280-MID-CAROLINAS PFC 450 i 827 99 1377
800-COLORADOMY OMING PFC 408 2 825 66 1301
200-CAPITAL PFC 501 2 822 28 1353
504-CENTRAL ILLINOIS PFC 406 1 799 117 1323
110-TRIBORO PFC 284 i 798 51 1134
330-SOUTH FLORIDA PFC 515 0 781 44 1340
852-ARIZONA PFC 374 3 768 74 1219
117-LONG ISLAND PFC 268 4 758 49 1079
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370-TENNESSEE PFC 701 1 1179 50 1931
4D0-KENTUCKIANA PFC 517 0 983 166 1746
335-SUNCOAST PFC 609 1 1120 108 1838
I00-ATLANTA PEC 597 0 7562 37 1386
752-0ALLAS PFC 553 6 879 189 1627
780-RIO GRANDE PFC 542 0 857 30 1479
460-GREATER INDIANA PFC 536 836 67 1439
020-GREATER BOSTON PFC 533 1 1103 | 48 1683
980-SEATTLE PFC 520 4 1236 | 139 1899
330-SOUTH FLORIDA PFC 515 0 781 1 44 1340
200-CAPITAL PFC 501 2 g2z | o8 1353
770-HOUSTON PFC 500 0 722 34 1256
270-GREENSBORO PFC 492 1 879 60 1432
553.NORTHLAND PFC 477 3 1331 129 1940
540-MID-AMERICA PFC 469 1 896 93 1450
230-RICHMOND PFC 458 1 590 51 1100
440-NORTHERN OHIO PFC 454 3 1104 89 1650
280-MID-CAROLINAS PFC 450 1 827 a9 1377
G26-SANTA ANA PFC 446 0 983 56 1485
050-CONNECTICUT VALLEY PFC 439 3 1166 75 1683
080-5OUTH JERSEY PFC 430 0 1052 59 1550
350-ALABAMA PFC 438 0 657 96 1191
G70-NORTRERN NJ PFC 432 6 943 77 1459
920-SAN DIEGO PFC 430 7 680 79 1196
700-LOUISIANA PFC 418 1 621 75 1115
913-SIERRA COASTAL PFC 412 1 702 115 1230
210-BALTIMORE PFC 410 0 665 33 1108
530-LAKELAND PFC 408 2 1224 96 1730
450-CINCINNATI PFC 408 978 120 1506
800-COLORADOMYOMING PFC 408 2 825 66 1301
500-NORTHERN ILLINOIS PFC 406 0 877 53 1336
504-CENTRAL ILLINOIS PFC 406 1 799 117 1323




98 geR L E5DL [ (%] 96940 [FE L fov'1ar i g REYCE Yoy BSEDEL (96 ¢ EEFRCI Y P LEXI9C 9L PEFIR Gy ¢ EBI'ETE SOL IS Gy A
[1:R9% BEL'GY e gt Sas'es o [T GEZ 826t |zLo 1z Bty LI A T - 536 900 g 5y 'L degloz
00 32 527641 [ 825 261 0Z'0 FER- e REEBD [LD0 69t |[loy VB2 |LE0L wigtsel [5ig mE'te G CL38  1A0 % SI6°00  ERSERE"
- S [ Y T W TS et lrm e——oge'ne— e TR IER T gl e ) e AR T -
S5 LO&'RE gt CEREDL lza zoa't ez S8 [0 80T |see GELZE JElhL 7ed0s  (kow EIL vRE cigt g L= A3 T
BE G £8EL BTH' 6% o N ge s BGRTL fas 0 SEEL |y BEEEE Tyl vus'es  [egy 080'5T  ® I 126 iy 0lG2ZE  epoerg
Q€12 e Rz Logd] DN EL 1 LS B L EhES 25¢€ 80Z'ZL (ke's Ers 47 akp LT s8¢ Gtk v ELa M YA o
it g5 LL QUL Y he BESL |10 o€z Er 968 |REZL wsr (§in BT w50 TSk 8 v LB peeErL
Ot L ) Loz L2 0 vRE T aco ey DS I 1) 80k g5 " E EB0SE oL F SOz 12F = PEAN:1 N
al5'osl LTZ LbEED tia B30 2 [ ST E Uvg ey |zs6 SR O5. jlTE e 15 s6¢ rigr 26 r VEEL el
ana:l:| S2 11 SOT'T 08°) ‘o 56§ ESE ree WHeL iy GO EC LTt 0g: 88 € 25070 rbnea
B Lot [T 96 0 0k ELBYy [red rorgol lopy PRI St 1562 iew EBLES  1nwTEy L
BEITL Ul GEG T i 581 T ke RESOGL (1T E ClELy g5 § ey | GLL08  GEEEIKR')
WEELL GYL L FLE iteyr jzoe A b B 1£21e nE's FEEZL 4w LET WY BIRUEGT
Giazol Tl Wy siu'es log g PRl 18T EAL S T 554 50 TLLUES
L55°8T1 ROZ'SEL 0t g MIG'LS hs g TR SR s B NS 2r 7 s0LG LG C 1R
SHE AL A3y 141 5% see LG £ SLETHL e PLISRT s REBaL  {eRt o ss
VAL irE'ng t CFE 04 GPUILL |56 L S1828 6T 1088 GRE TRETES  EDSRUK
Ihsop 0 Hu07L Biid ok i Jot o cH e €291 ane S piog ] LSE'8L  Gip'eoy
24 1Y Ty g 109 |4 98§48 Iop BRI VWA | % ey Baig a BUIO 0AERT [ gy eason % dOMT | WIS winel | v s s snoy
AN sl wauesqy | paisaeadun WS dog K8l dag dog Eedlie] LY | gomn SYE WSSVl [ eioy
oSy KoL vy pPsmgadun halF! VIRd v .,
L
3by
LZ T aen t LE5'E 50 =V T Eg¢s, [0 % 9l g r 67 %1
vhs [ GO o0
Lol i Lok L J] R |y
N T EG I 1sce [ire
vE G L Fr 10
o ey 220 oo o 21
) ore L] L AR (1 i
(X 2 HE oe G o 505
¥ a 9LE e 4] 8 A2 |
¢ T 1N 4% \ZE o8 6L5 :
Gy a5 24 P29 L £S5 Hr G0 F i
i 00 o2 A Gi H-A Evr
2" ) HE S T e 43 8w
L o PR G et [ rog anr
L 13 ulg 270 ws BET 78y
A BE 5 Bz 951 Bz 5z _
£BGL 3 vy ol Se [EN PRy
gL W oz e 23 334 ift 5 A L
EDEL ] : ik 156 e v G i5Y
o WENUSIQY “J4fapjig 183 {4 hl: o-g 10D aren ajey Y, a4ey 2R % aaun vacany LA wWlg Aol %NS wingp L TO
WG Sy [N Wshubsgy | popagcidun s dog dog el dag dag L0 e tenuy V2 WS sv3| ey s ¥jog
LRSS (010) LA paznmdun | viwy vy YING vIrd ey
LT Adap
vy z s % n L 5 o o] o rn ] b X r i H o 4 3 8 Y

MJINTY 3DN3S



r B | ¢ T o [T T FT1 @ H [ T K T L [ m
1 [ADJUSTED OVERTIME USAGE
i
3 {Total Workhours Week 478
Actual Plan What OT
Actual Plan Plan % SPLY a % Actual Should Actual {OT% Shouid
4 |FEC Workhours; Workhours var Plan {WWerkhours | SPLY SPLY o7 Have Been OT% Have Been
6 [ATLANTA 405,57G  387.650 18320 47% 431,345 59% 10 1% 21,190 2870 52 07
T |SOUMH GEIRGIA 194,862 102175 2784 1.4% 198,984 -2.0% -3.4% 9.598; 6.814 4.9 is
3 [HORTH FLORIEGA 265,601 259,415 5,156  24% 278,101 -4.5% -6 7% 16,143 9,857 8.1 3.5
[TEISOUTH FLIRIDA 409,401 380679 28422 T 5% 433,050 -55%  -12.0% 35,680 7.258 87 1.8
10 | SUNCOAST 547,927 520458 18471  3.5% 567,820  -35% 6.7% 28,270, 9,799 52 1.9
11 |ALABAM 203,348 297.573 2778 1.9% 00,049 -1.8% -37% 15,923 10,147 5.2 34
1z ]TENNESSEE 421815 416,614 4,601 I.2% 438646 .38% -5 0% 21,455 16,555 5.1 4.0
13 | MISSIS3IPR 166,627 170,363 3,738 -2.2% 169,686 -1.8% 0.4% 5,237) 5237 3 31
14 |SEA 477 68,697 59,584  -20,887 -23 3% 71,348 -3.7% 25.6% 4.510 4,510 6.6 6.6
15 |SOUTHEAST AREA { 2,784,348, 2.724‘112! su.zssl 2.2% 2.89?.809' -3.9%| -5.0%] 153.004} 97.770} 5.7! 1.6
L2]
17 [Function 1 - Mail Processing
Actual Flan
Aclua! Ptan ' % SPLY % % Actual Vhat QT Actual | CT% Should
iz Fr Workhours | Workhours | Variance | Plan | Workhours | 8PLY SPLY o7 Should Be Q7% Have Used
Z0 |ATLANTA 71.855 60,879 10,280 18.0% 81.055 -11.3%  -24.9% 4,124 0 5.7 o0
21 {SOUTH GEQRGIA 20,358 18,768 1,590 8.5% 22,555 -8.7%  -16.7% 1,688 a8 8.3 0.5
22 INORTH FLORIDA 43,804 40,340 3464  §.B6% 49,912 -12.2%  .19.2% 3.979{ 515 5.3 1.2
23 [SOUTH FLORIDA 63.766 53,596 {0,170 13.0% 72165 -11.6%  -257% 3234 0 R 2.0
[ 24 |SUNCOAST 99,262 84,534 14,728 17.4% 104,502 -50% .18 1% 4,380 o 44 0.0
25 JALABANMA 42885 36 852 £.033  16.4% 45014 4.7%  -18.1% 4,08 0 96 0.0
[ 25 | TENMESSEE 62.116 62.302 6.807  10.9% 74,121 -6.8%  -15.9% 6.451 0 9.3 0.0
" 27 HAISSISSIPR 11.459 10.851 608  56% 12,949 -11.5%  -162% 536 28 56 0.3
2% |SOUTHEAST ARES [ 465963] 413718 52344] 12.6%|  505,868] -7.9%] -18.2%]  32,305] o] 6.9 0.0
23 !
54 [Function 28 - City Delfvery Week 478 |
Actual Plan
Actual Plan A SPLY % % Actual || Whal OT Actuat | OT% Should
35 [PFC Workhours | Workhours | Variance | Plan | Warkhours | SPLY SPLY OF Should Be OT% Have Used
35 |ATLANTA 103,640 100,654 3,186 32% 107,131 3% -6 0% 16,310 7,124 9.9 7.1
37 |SOUTH GEQRGIA £3 350 42 455 895 2 1% 43538  -0.4% -2.5% 4,71 3,820 0.9 5.0
[ 328 [MORTH FLORIDA 69,708 64,949 4,759 7.3% 70,815  -1.5% -8.3% 8.108 3,346 116 5.3
[ 39 |SOUTH FLORIDA 218,070 204,944 14,126 59% 221614 -1.1% -7.5% 26.493 12,266 12.1 6.0
4G |SUNCOAST 182,625 179,542 3083 1 7% 187,270  -2.5% -4 1% 17,348 14,255 8.5 7.0
A1 [ALABAMA 70.129 68,658 1aBT 2% 70815 1.1% -3 2% 6.668 5,208 9.5 7.6
| 43 | TENNESSEE 100,345 $8.983 1,362 14% 103,095 -3.5% - B% 8,571 7,209 B5 7.3
43 |MISSISSIPRE 21,681 32,557 886 -2.8% 32,005  -1.4% 1.7% 2,295 2.295 7.2 7.2
4% [SOUTHEAST AREA J aza,?zsl ?94,446, 26,282‘ 3.3% 837.3U3I - 2.0% -5.1%| 84,505‘ 58.223} 10.3, 7.3
45
77 [Function 4 - Customer Service
Actual Flan
Actual Plan Y SPLY % % Actual || What OT |  Aciual | OT% Should
7E PFC Workhours| Wotkhours | Variance | Plan i Workhours | SPLY SPLY [oF3 Shauld Be OT% Have Used
7% [ATLANTA 86,707 59,979 5728 11.2% 74796 -10.8% .19 8% 3,15 0 4.7 0.0
30 |SOUTH GEORGIA 31,440 31.351 8%  0:3%  .-33.431  -6.1% -6,4% 1,87 1.784 6.0 5.7
81 [NORTH FLORIDA 37,361 37.052 308 0.5% 41,396  -8.7%  -10.5% 2,31 2.008 6.2 5.4
82 | SOUTH FLORIDA 54 068 50,067 49681 9.9% 64,228 -14.4%  .221% 4,228 c 7.7 0.0
83 | SUMCOAST 73,532 70,492 3040 4 23% 82485 -10.8%  -14.5% 3.97 zf 231 5.4 1.3
a4 [ALABAMA 41,359 42,837 1,278 -3.0% 44 889 -7.9% -5.0% 2,534 2,530 6.1 6.1
B5 |[TENNESSEE 52,608 52,683 -7E -01% 58,786 -i0.5%  -10.4% 2,753 2,753 52 52
86 [MISSISSIPRL 28,454 31,7214 -3.257 -10 3% 0261 -59% 4.8% 1,544 1,544 54 5.4
a5 [SGUTHEAST AREA T _286439]  280,745]  5.694] 1.5%]  430,396] -10.2%] -11.5%]  22.364]  16.669] 5.8] 4.4

I
i
b
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Lucas, Monica L - Nashville, TN

From: Cannon, Jerri R - Nashville, TN

Sent: Friday, September 24, 2010 11:03 AM
To: Lucas, Monica L - Nashville, TN
Subject: RE: Grievance TODAY

No. This is not applicable. No policies, manuals or work standards were changed.

From: Lueas, Monica L - Nashville, TN
Sent: Friday, September 24, 2010 9:28 AM
To! Cannon, Jerri R - Nashville, TN
Subject: Grievance TODAY

Importance! High

Labor didn't have to fill out a PS Form 630 concerning the change in discipline did they??

Monica Lucas

Manager, Customer Service
Main Office Window Service
Formal Step A Representative
Nashville TN 37230-9715
615-872-5749
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In the Matter of the Arbitration Between ) Case No, NB-N-U298-D
) J. Kwiat, Grievant
NATIONAL: ASSOCIATION OF LETTER CARRIERS, ) Radio City Station, N.Y.
AFL-CI0 L )
. )
W —and- ) | OPINION AND AWARD
) .
U&ITED STATES POSTAL SERVICE ) )
: ] |
)

"Appearances:
3t

For the Union: ~ Mr. Ralph Merigliamd,'President, N.Y. State .
Letter Carriers, Local Bus. Agent, NALC

Mr. Jack Kwiat, CGrievant

For the USPS: - Stuart A. Abramson, Esg., Senior Ass®t Reg.
’ Labor Counsel, Labor Law Division

Mr. Sidney I. Sicker, Regional. General Mer.
Arb. Division, Northeast Region .

"Background:

Pursuant to the pertinent provisions of Article XV, of the
collective bargaining agreement, dated July 21, 1973, the above-refer-
enced case was certified to avbitration on March 31, 1875.

. : The undersigned was duly designated to act as arbitrator in
this proceeding and the hearing was held on July 25, 1975, in New York,
N.Y. At the Hearing, both parties were given full opportunity to pres- -
ent tTestimony, other evidence and argument in support of their respec-
tive contentions. The grievant was represented as. indicated ahove and

also appeared and testified on his own behalf.

The Issue:

ro On November 7, 1974, the USPS served a removal notice on
the grievant herein. He was advised that his discharge was to be

- effective on December 20, 1974, and of his right to appeal this ac~
tion. In due course, an appeal was perfected by his Union, and, as.
stated above, the grievance raised on behalf of the grievant was
brought on for arbitration.after being processed through the prelimi-
nary steps set forth in the Agreement.



In the grievance filed on November 18, 1974, and in the
‘subsequent- presentation of the case, the Union alleged that the USPS
did not demonstrate "just causs", as defined in Article XVI, for the
termination of J. Kwiat, a Regular Carrier assigned to Radio City Sta-
tion whe was working on Tour 2 at the fime of his discharge, The '
issue thus presented is whether just cause did exist to disgharge
this grievant on or about December 20, 1974, and if not, what should -

the appropriate disposition of this case be.

Statement of fhe Case:

Jack Kwiat, as stated above, was a Regular Carrier assigned
to the Radio City Station. At the time of his discharge, he was work-
ing on Tour Two (2) and was assigned to foot collection for about one

,year prior to that time. He was first employed by +he USPS on January
"8, 1973, and thus had just short of two yvears of gservice when he was

terminated.

The triggering incident, which led to hHis removal Trom
service, was his failure to make a collection from +he letter box
located at 50th Street and Fifth Avenue, which was his regular stop
$#17. This.-failure was observed, during a routine check conducted by
a Route Examiner,on Tuesday, September 2U, 1974, The mail in.
this Dual/Air Mail Box was scheduled to be collected at 2:15 P, and
the grievant did have until 3:00 PM, to make this pickup. When the
collection had not been made by 3:05 PM, the Route Examiner called
the Station and another Carrier was dispatched to make the collectiomn.

This was done at 3:40 PM.

Dufing the processing of this case, and at the arbitration
hearing, neither the grievant nor the Union on his behalf, contested
the fact that he had failed to make the collection as charged on that

date and at that box.

The charge against this grievant, as set forth in the Notice
of Removal (NY Form P2-YSIX, January 1972}, indicated that in additicn
to the failure to make the collection, as set forth above, the deeision
to discharge was also based upon a consideration of this emplaoyee's past

disciplinaxy record.

That record was placed in evidence and The information con-
tained in the emplovee's file as presented was not disputed by the grie-
vaht nor his spokesman: : :

November 16, 1973~ failed to collect mail-1l day suspension
February 21, 1974-failed to collect mail- 14 day suspension
May 8, 1§74-failed to collect mail-28 day suspemsion {re-

ducea to ten working days,as full disposition
prior to arbitration,on Mav 21, 1975)



———wy )

i

, In addition, the Postal Service also cited the following
elements in Kwiat's past record which were also considered in detar-
mining the appropriate penalty for his last offense:

On June 7, 1973, o0rally counselled for improper uniform

On November 9, 1973,given oral counselling for excessive
absence. '

On January 14, 1974, issued a Letter of Warning for dis-
respect toward immediate Supervisor.

COn July 16, 1974, given a suspension for "no call™ for
absence,

On Sepfember,lg, 1974, given a Lefter of Warning for
failure to report for duty. ‘

None of the disciplinary actions, noted zbove, were appealed
or contested by the grievant except for the twenty eight day suspension
for the collection failure on May 21, 1974%. In a pre-arhitration dis-
cussion of that case, the parties agreed that the twenty eight calen-
dar days of suspension would be reduced to ten working days, and the
Union would withdraw its request for arbitration. This disposition
was agreed to on May 21, 1975 or shortly theveafter, which was some
five months after the effective date of his discharge for the offense
with which we are concerned in this proceeding. D

Contentians of tﬁe Parties:

The Postal Service contended that it had just cause to
discharge Jack Kwiat because his record indicated that he did not
respond in a positive way to the progressive disciplinary action
that was attempted. The spokesman for the Service asserted that
Kwiat never expressed himself as being troubled or beset with pro-
blems that prevented him from properly performing hils duties prior
to the processing of this case. In the many counselling sessions
held with his supervisors, Kwiat never indicated that he needed
assiatance or time off to cope with personal prablems ‘which were
causing his work performance to suffer and exposing him to disci-
plinary cation. : : ' ,

. The Postal Service argued that by his conduct on the job
this employee was determined to decide wherr mail would he collected
and when it would not be collected. The importance of complete and
timely collections from all boxes on the callection route &id not
have to be emphasized since it was obvious. The attempts to impress
Kwiat with the need to make collections in that manner were chviously
unavailine, —Sudoed bv hic diceinT iravmy mramnd . amd Fliro AT e eTe e, oo



On his behalf; the'Union argued that this grievant could

~not contest the fact that he failed to collect From this Dual/Air

_gminion:

Box on his route. He had many more stops to make before his tour
ended and was pressed for time. Since he regarded this as a light
box, or one which could be collected by the earrier on the next
shift without too much mail piling up in it, he (Kwiat) decided to
skip this box on September 24, 1974, when his collection was under

surveillance. The Union conceded that tinis was an error in Judgmant,
but discharge was an excessive penalty for such an offense under the

existing circumstances,

In mitigation of the offense, the Union also argued that
Kwiat was beset with personal problems that caused him not to exer-
cise his best judgment on September 24th, and also not to conscienti~
ously pursue his right to appeal the previous disciplinary actions
which were taken against him. The only appeal was taken against the
28 day suspension he received for the May 9th, 1974, collection fail-
urae. That case, according to the Union, lacked merit and could have
been sucessfully upset in arbitration but the lateness of the appeal.
made a modification of penalty settlement in order.

Finally, the Union stated that Kwiat's suspension from
Decembar of 1974 until the date of the arbitration hearing should
be considered a sufficient and appropriate penalty in view of the
mitigating and other circumstances revealed during the course of
the hearing. The Union spokesman pointed out that Kwiat is a young
man who has an abiding interest in making a career in the Postal
Service, and he should be given an opportunity to prove that he can
become a valuable smployee. Based on that spokesman's lengthy ex-
perience in observing career employees, he was sure that Kwiat had
learned his lesson, after this traumatic experience of being dis-
charged, and,if given the opportunity, could really do a creditable

joh.

The gquestiof of whether just cause for the discharge of

this employee rexisted must be judged herein if possible by eriteria for
such a determination agreed to by the parties.  Article XVI sriticu- '
lates the views of the parties to the Agreement on this question.

There do not appear to be any procedural deficiencies in the manner

in which this discharge was carried out nor were any cited by the _
Union. Thus it was established that Kwiat did receive the considera-
tion and due process provided in Section 3 of Article XVI for employees

'suspended more than 30-days or discharced.

Additionally, the preliminary paragraph in Article XVI is
also concerped with the concept of just cause. It states that dis-
cipline should be corrective rather than punitive., The diseiplinary
record compiled by this grievani and the manuer im which this dis-
cipline was administered must be examined to determine if the Postal

. N

F o TP,



The testimony and other evidence adduced during the course

of the arbitration proceeding substantiated the fact that Kwiat, a

relatively short term employee, .during his ternure on the job did re-
ceive counselling in proper job performance for a variety of reasons
on a number of occasions. The testimony of his immediate supervisors
also established that Kwiat was urged to seek assistance and guidance
when questions arose about the proper course of conduct which he
should pursue in carrying out his duties. As to his specific penchant
for deciding which boxes warranted being collected and which could be
left for subsequent attention,he was not only counseled about this
type of misconduct, but,as the record reveals, he was subjected to -
progressively severe disciplinary action in the hope that he would
respond and recognize the seriousness of such an offense.

Unfortusatély, the disciplinary record compiled by this

2 grievant is stark testimony to the fact that he did not respond to

the corrective efforts that were attempted. This grievant just had

no excuse to justify his failure to make the collection from *he

box between 2:00 PM and 3:05 PM. He was back at the Station at op
before the time he was due to go off duty on that shift. He decided
on hiils own how to spend his time making his .collection so he could
punch out on time but leave work and mail behind for someone else to
perform and dispatch. The deleterious impact of such job performance
on the Service's ability provide efficient mail delivery need not be
explained since it is apparent. From his conduct on the Sob it must
be concluded that Kwiat just did not understand this, or,if he did,
he did not care about the fact collection failures were serious of-
fenses. The progressive discipline employed by the Service did not .-

impress this fact upon him either.

, In view of his poor record, compiled within a relatively
brief cgreer, and in further view of his response to the disciplinary
actions taken and the corrective efforts of his immediate supervisores,
it must be found that just cause to terminate this employee Ffor the
collection failure on September 24, 1974, and previous. record existed.

This detemmination is made with great reluctance in view
of the opinion expressed by an experienced and simcere spokesman fox
the grievant with regard to his future potential value g the USRS,
Nevertheless, the cold facts of the record before the undersigned
cannot be ignored, in view of the contractual réquiremerits discussed
above, in order to provide deference to that opinian, and this grie-

vance must be denied.

AWARD ' o
—_—————— 1\,__,!‘5'

B S 1Y
, 'The grievance raised on behalf of J. Kwiat, RECHVED
in Case No. NB~N-U298, is hereby denied. AUG 4 1975
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STEP B DECISION

STEP B TEAM
Paul D. Robbins, USPS
Fred Qualls, NALC

District: Tennessee
DRT Number: 442-10

Decision: IMPASSED

USPS number: HOBN-4H-C 10314794
Grievant: Class Action

Branch Grievance Number: 418-10-088

Branch: 419

Installation: Knoxville

Delivery Unit: Installation

State: Tennessee

Incident Date: Ongoing

Date Informal Step A Initiated: 08/23/2010

Formal Step A Meeting Date 09/03/2010

Date Received at Step B: 09/10/2010

Step B Decision Date: 09/24/2010

issue Code: 19.2000 05.0000 34.000
NALC Codé: 508099 100929
ISSUE

1. Did Management violate Articles 3 and/or 5 and/or 16 and/or 19 and/or 34 of the
National Agreement and/or Section 115 of the M-39 Handbook and/or Section 665 of the
ELM, via Article 19 of the National Agreement when they threatened the Letter Carriers
with the implementation of a discipline policy change in which discipline would no longer
be progressive/corrective, rather it would now be single tract, punitive and escalating for
unrelated offenses? And if so, what should the remedy be?

DECISION

The Dispute Resolution Team (DRT) has decided to declare an IMPASSE. The NALC
National Business Agent may appeal this grievance to arbitration within fourteen (14)
days after receipt of this joint report.

The Step B team has considered all arguments and evidence in the case file and any of
this material may be cited in the event of arbitration.

EXPLANATION
The Formal Step A parties agreed to the following for Block 16 of the PS form 8190:
1. There were eleven grigvances filed in the Knoxville Installation concerning this

same issue (single track discipline). Rather than having eleven (11) separate
GATS Nimbare and dieriieeinm aleaven 744\ camarafm mrietimmene mé oot €6



2. The parties agree all time limits have been met and all Stewards are properly
certified (UM-1 and (UM-2).

UNION’S POSITION:

The union contends that management has violated multiple Articles of the National
and/or Handbooks and Manuals when they threatened letter carriers with the
implementation of a discipline policy change in which discipline would no longer be
progressive/corrective, rather it would become single track, punitive and escalating for
unrelated offenses,

Management cited and included a Regional Arbitration decision (M-8) (AOBM-1A-C
08194185), and quoted from the decision. The union notes:

1. The NPMHU decision cited by management is a Regional decision.
2. The decision is from the NPMHU union which does not have the NALC

agreement with the Postal Service, the JCAM, the M-39 Handbook, nor
same agreements, decisions and other rulings as does the NALC.

Again, the above decision clearly does not have any bearing on this instant grievance. It
was for the NPMHU union (craft). Additionally, it is a Regional Arbitration case
(Kearney, New Jersey).

Management also erroneously attempted to claim two other decisions had relevance
in this grievance. The union notes:

1. These APWU decisions cited by management are Regional decisions.
2. These decisions are from the union APWU which does not have the NALC

agreement with the Postal Service, the JCAM, the M-38 Handbook, nor
same agreements, decisions and other rulings as does the NALC.

Clearly, this instant grievance must be decided utilizing the National Association of
Letter Carriers (NALC) agreement, the JCAM; }-39 Handbook along with all other
appropriate Handbooks, Manuals and other agreements between the NALC and
the USPS.

Other unions' regional arbitration decisions are irrelevant fo this grievance.

Management has made the claim they sent a lefter from Greg Gamble (signed by Kevin
J. Augustine), dated February 12, 2010 congerhing a “one track system” for discipline to
six Postal Unions. Management has presented no evidence that the NALC was sent
the letter that was “supposediy” written on February 12, 2010. The union contends
the letter was not received by the NALC. '

District Manager Gamble did, at a later date, declare his intention to implement a single
track of discipline in the TN district. Thiz instant grievance file contains statements from
fifty one Letter Carriers describing being intimidated by the declaration by Mr. Gamble

(which was passed alona o tha warkranm flear via o SOamines Tallbf Tl gt o



- also disclosed that in the extended time they had worked at the Postal Service, many
approximately 30 years, there had never been a “single track” for discipline.

~ Aletter from Mr. Gamble dated June 8, 2010 reads in part as follows: - -

‘Effective Saturday, July 10, 2010, the Tennessee District will implement a single tract of
discipline for unrelated infractions. The current system of multiple single tracks for
related infractions has not been successful in correcting employee deficiencies...”

Accompanying the above letter was a “Service Talk” entitled “Policy Change for
Disciplinary Action” which has been given in several Knoxville Stations, It states in

part the following:

“Effective Saturday, July 10, 2010, the Tennessee District will implement a single track of
discipline for unrefated infractions. The current system of multiple single tracks for
related infractions has not been successful in correcting employee deficiencies...”

On June 17, 2010, NALC Région 8 National Business Agent Lew Drass sent a letter to
Mr. Gamble, which reads as follows:

“Dear Greg,

[am in receipt of your letter dated June 8, 2010 regarding a single track of discipline for
unrelated infractions.

First of all, neither I nor anyone else who works in my office has any record or
recollection of receiving a letter from you dated February 12, 2010. It is also significant to
note that you and i met on April 8, 2010... but never even brought this issue up,

That aside, your letler recognizes that you are attempting to change the current system of
discipline as stated in the Natlonal Agreement. For instance, Article 16, Section 1 of the
National Agreement states in relevant part, :

“In the adminlistration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive.”

Further, Section 115,1 of the M-38 Handbook states in relevant part,

“In the administration of disclpline, a basic principle must be that discipline
should be corrective in nature, rather than punitive. No employee may be
disciplined or discharged except for jut cause. The delivery manager must
make evsry effort to correct a situation before resorting to disciplinary
measures,”

The M-39 Handbook [s also part of the National Agreement via Article 19.

Itis the position of the NALC that the announcement of a change to the current system of
discipline would attempt to change the unambiguous language in the National Agreement
referenced above and violates the past practice provisions as it relates {o clarification of
contract language as considered in Article 5 of the National Agreement. The JCAM at
page §-3 slates:

“Changing Past Practices that implement or Clarify Contract Language, Ifa
binding past practice clarifies or implements a contract provision, it becomes, in
effect, an unwritten part of that provision. Generally it.can onlv be chanaed by



Therefore any such change would have to be negotiated at the National Level during
National Negotiations.

't is also the position of the NALC that the current system of discipline is a work standard.
Therefore, any notification of change/changes in this work standard would have to be
made at the Nafional Leve! via the provisions contained in Article 34 of the National

Agresment.

in closing, | must say that it is regreftable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your igtter,

it seems to me we should be working together to both generate revenue and reduce the
costs of disputes. 1t is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect.

if you have any questions, or would fike to discuss this matter, please feel free to contact
me.”

The Union representative requested a “written definifion of single track discipline for
unrelated infractions” after the Service Talk had been given. USPS Labor Relations
presented the following via e mail “/f she does request i, pleass inform the union that at
this time, there is no definition to put out” '

Obviously, management was unable or unwilling to explain what they had declared to be
their new and declared policy.

On June 28, 2010 Mr. Gamble sent a letter to the NALC and other unions which reads
in part as follows:

“The Tennessee District is considering implementation of a single track of discipline for
unrelated infractions. The current system of multiple single tracks for related infractions
nas not been successful in correcting employee deficiencies..."

The June 28 letter also contains the following:
“...All previous correspondence relating to this issue is hereby rescinded...”

On July 6, 2010, NALC Region 8 National Business Agent Lew Drass sent a certified
letter to Mr. Gamble pointing out the same contractual violations as Mr. Drass’ letter of
June 17, 2010."

On July 29, 2010 District Manager Gamble sent a letter which reads in part as follows:

“...It is my decision to implement a single track of discipline for unrelated
infractions in the Tennessee District effective September 1, 2010. The current
system of using three (3) tracks (performance, attendance, conduct) has not
been successful in correcting employee deficiencies...”

On August 2, 2010, Mr. Gamble prepared the 2" Service Talk entitlag: Policy change
for Disciplinary Action”, The Service.talk was given at all the stations in the Knoxville
Installation and was posted at all the stations. Mr. Gambie was in effect changing the
policy on discinline. thius chanming Arfiala 40 mf the oo oo #EEHELLLNanging



Note that the Service Talk of June and the Service Talk of August are almost identical,
The only difference in the two is the implementation date and the removal of, “With the
current financial state of the Postal Service, declining maif volume and economic crisis
nationwice”. Mr. Gamble didn't change anything, despite the NALC's efforts to inform
him of the various contractual violations.

On page 15-10 of the JCAM, the parties agreed to the foliowing:

“The parties expect that good faith observance, by their respeclive representatives, of the
principles and procedures set forth above will result in resolution of substantially all
grievances initiated hereunder at the lowest possible step and recognize their obligation

to achieve that end”.

On August 30, 2010 NALC National Business Agent Lew Drass sent the following letter
to District Manager Gamble which reads as follows:

“Dear Greg,

| am in receipt of your letter dated July 29, 2010 regarding your decision to change the
current system of using 3 fracks {performance, attendance, conduct) to administer Article
16 of the National Agreement, fo a single track of discipline for unrelated infractions.

You are (or should be) well aware that the current system used by the Poslal Service to
decide and issue discipling in the Tennessee District has been in existence for decades
and has been the source of great debate via ihe grievance-arbitration procedure for that

satme period of time.

The notion of changing the system refetenced above that has been in place for decades
to a one-track system for unrelated infractions takes this debate to a whole new level.

| must inform you that the National Agreement as currently written does not paermit you fo
make such a decision.

First and foremost, Article § of lhé National Agreement was not applied correctly here. |
tried to explain this to you in my letter dated June 17 and July 6, 2010 to no avail, but 'l

try again.

Page 5-1 - 5-4 of the JCAM (enclosed) represents the National Parties’ general
agreement on the subject of past practice. On p, 5-3, the National Parties break the
definition and rules to change "Past Practice” issues into three categories. They are:

1. To Implement Contract Language
2. To Clarify Unambigucus Language
3. Toimplement Separate Conditions of Employment

in the NALC's view, the practice of using a 3 track system fo decide and issue discipline
over a period of decades is clearly a practice designed "To implement Contract
Language" such as that contained in Article 16, Article 19 Section 115 of the M-39
Handbook, and Article 34 for starters.

If the argument is that the fanguage in the above stated provisions of the National
Agreementis ambiguous, then the practice at issue here would fall into the "To Clarify

Unambiguous Language” category.



Either way, the contractual path to attempt to change the current discipline system to a
single track of discipline for unrelated infractions is shown in the JCAM on p. 5-3 where it

states in relevant part,

“Changing Past Practices that implement or Clarify Contract Language. If &
binding past practice clarifies or implements & contract provision, it becomes, in
effect, an unwritten part of that provision. Generally, it can only be changed by
changing the underlying contract language, or through bargaining.”

The.decision to treat the established past practice of using a-multiple track discipline
system as falling into the “To Implement Separate Conditions of Employment” category
fatally flawed your attempts to make this change from the beginning.

The notion that the contract is silent on the issue of deciding, determining the level,
issuing discipline, and resolving disputes that arise when discipline is issued is absurd.

However, just for the record, Article 5 wasn't even complied with had you been frying to
change a past practice where the contract was silent.

The first letter | received regarding this matter was to inform me that you had already
made your decision and the change would be implemented July 10, 2010. ltis
interesting that you had aiready begun to implement service talks to announce this
change to all employees. | responded to your letter on June 17, 2010 and informed you
that what you were doing was a violation of the National Agreement and I had never been
informed about any of this.

| received a letter from you in early July rescinding the previous aclions and announcing
the same exact change. | responded to your letter by letter dated July 6, 2010 and once
again informed you that what you were doing is a violation of the National Agreement.

| also met with you via the telephone to discuss this matter. | explained to you that in the
NALC's view, what you were doing was a clear violation of the Natlonat Agreement. We
talked about the matter for a few minutes, but that was it.

Despite the fact that the approach you took to attempt to change the past practice at
issue was misplaced, there was certainly no “good faith® bargaining efforts made on the
pan of the Postal Service. As a matter of fact, there was no bargaining effort of any kind
made by the Postal Service in this situation.

it is quite cfear that your final decision was made before you neglected to send me the
letter announcing the change back in February. The rest of this was merely a formality,
and therefore, nothing more than a sham.

in addition to the multiple violations of Article 5, the decision io change from a 3 track
discipline system to a single track discipline systesn for unrelated infractions violates
several other provisions of the National Agreement such as, but not limited to,

Article 16, Section 1 of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than puniltive,”

Further, Section 115.1 of the M-39 Handbook states in relevant par,

“In the administration ci-Ziczipline, a basic principle must be tﬁa( discipline
should be corrsctive in nature, rather than punitive. No employes may be



must make every effort to correct a situation before resorting to
disclplinary measures.”

The M-39 Handbook is also part of the National Agreament via Article 19. Article 19
requires that any changes to handbooks must be made at the National Level.

Itis also the position of the NALC that the current system of discipline is a work standard.
Therefore, any notiflcation of change/changes in this work standard would have to be
made at the National Level via the provisions contained in Article 34 of the National

Agreement,

In closing, | must say that it Is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letler.

This situation mirrors the Postal Service's misguided attempt to implement the National
Reassessment Process (NRP) in the Tennessee District in such a way as to completely
ignore your contractual obligations as agreed to by The Unlted States Postal Service and

the National Association of Letter Carriers.

I'm requesting that you reconsider your decision and adhere to the agreed to provisions
in the National Agreement with respect to this situation instead of just making things up
as you go along like the Tennessee District did with NRP,

It seems to me that we should be \#orking together to both generate revenue and reduce
the cost of disputes. It is my oplinion that any attempt to implement the change to the
current disciplinary system as stated in your lefter will have the opposite effect.

t'want to thank you in advance for your consideration in this matter. if you have any
questions, or would like to discuss this matter, please fee! free to contact me.”

In the case at bar, the NALC National Business Agent initially attempted twice to point
out the contractual violations of District Manager Gamble's actions to avoid
numerous grievances from being filed. District Manager Gamble ignored Mr. Drass’
letters and consequently numerous grievances are likely to be filed throughout the
Tennessee district. The NALC NBA tried a third time to convince District Manager
Gamble to do the right thing and rescind this absurd policy change. :

This is not the first time a Tennessee District Manager has tried to implement
something locally without going through the parties at the National Level. Tennessee
District printed post cards instructing Postal customers to keep a watch on unsafe
Letter Carriers and listed a toll-free number to call if they saw unsafe Letter Carriers.
The Union grieved it, claiming management violated Articie 19 and a Step 4 Settlement.
The Step B Team Issued a cease and desist (twice). On 04/20/09, the Step B DRT

ruled:

“The grievance file contains no documentation showing that these cards have previously
been used anywhere or that they have been discussed/considered by the National
Parties. The DRT agrees that if management chooses to utilize these cards in the future,
they will submit a request to the Parties at the National Leve! for their consideration and

concurrence or rejection...

The DRT agrees the resolution for this grievance Includes the same language as
grievance number HOBN-4H-C 09127600 and a cease and desist mailing the postcards
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Therefore, this is further notice that future violations of these two decisions can resultin
monetary payments”.

The Tennasses District had been instructed by the Step B DRT twice to oblain either
concurrence or rejection from the Parties at the National level befere implementing
local changes which were inconsistent with the National Agreement and Postal
Handbooks. The Tennessee District has now implemented another local policy
change and has again not gone through the Parties at the National Level.

The grievance file contains statements from fifty-one letter carriers (many having over 30
years of Postal Service) who feel intimidated by Mr. Gamble's change in policy. Those
statements describe the multiple tracks of discipline and show concern with
management changing the “past practice” (interpretation of the language in
Article 16 of the National Agreement).

Additionally:

The NALC Region 8 NBA addressed Article § in all three of his letters to District
Manager Gamble. In his letter of August 30, 2010, the NBA significantly elaborated on
the violations of Article 5 of the National Agreement.

Based on the letters District Manager Gamble has sent to the union and the content of
the associated service talks, the union contends that District Manager Gamble's
interpretation of Article 5 of the National Agreement is incorrect. The lefters and service
talk indicate District Manager Gamble is implying a "silent contract”. This is why he
sent notification to the union(s). The coniract, specifically; Article 16.1 is not silent
regarding the administration of discipline. Neither is Section 115 of the M-38 Handbook.
Both documents specifically state that discipline is to be corrective. District Manager
Gambie's implementation of single track discipline is not corrective. Infactitis

entirely punitive.

The union at Formal Step A cited two Step B decisions (shown above in this impasse)
concerning Tennessee District’'s implementation of locally developed posicards. The
parties at the National Level agreed to the following:

“A Step B decision established_precedent only in the installation from which the grievance
arose. For this purpose, precedent means that the decision relied upon in deating with
subsequent similar cases to avoid the repetition of disputes on similar issues that have
been previously decided in that nstallation.”

The Tennessee District’'s newest attempt to implement a local policy which violates the
National Agreement and Postal Handbooks/Manuals is a willful disregard of the Step
B DRT Decisions cited above.

On page 19-2 of the JCAM, the parties agreed ‘to the following:

“Locally developed policles may not vary from nationally established handbook and
manual provisions. {National Arbitrator Aaron...)",

The implementation of single track discipline does vary from established handbooks
and manuals; and the National Agreemeni: Management violated Article 19 of the
National Agreement and the National Arbitrator Aaron Award cited In Article 18.



and ELM into the National Agreement and makes them just as enforceable as the
National Agreement. '

Postmaster General John Potter wrote a Postal Directive dated February 23, 2009 which
reads as follows:

“Our bond with our employees has never been more important than it is today. That
bond is represented by the collective-bargaining agreements with our unions...but one
thing cannot change. Our adherence to the provisions of our labor agreements. They
are our word. They are our pledge of fairness to our employees.

ftis up to each one of us to make sure that the changes we bring to the organization are
changes for the better. Respecting and protecting the provisions of the collective
bargaining agreements will help us do that”,

The union contends management is in direct violation of PMG Potter's Policy Lefter.
Management knew the Unfon’s position regarding single track discipline via the three
letters from NALC Region 8 NBA Lew Drass cited above. Mr. Drass' pleas for contract
compliance were ignored as management implemented the new policy anyway.

Section 665.16 of the ELM reads as follows:

“Employees are expected to maintain harmonious working relationships and not to do
anything that would contribute to an unpleasant working environment®.

Section 665.24 of the ELM reads as follows:

“Similarly, there must be no tolerance of harassment, intimidation, or bullying by anyone
at any level”,

The union’s contentions along with the 51 statements from letter carriers in this
grievance file clearly show this new discipline policy has created a hostile work
environment and has Letter Carriers in fear for their jobs. Clearly this new policy
violates Sections 665.16 and 665.24 of the ELM.

The following is the relevant portion of the National Agreement concerning Article 3.

“While postal managément has the right to “manage” the PostaLSérvice, it must act in
accordance with applicable laws, regulations, contract provisions, arbitration awards,
letters of agreement, and memoranda”,

The unjon has clearly shown the contractual provisions management has violated,.
along with Postal Handbook and Manual provisions. The union has also shown a
National Arbitrator Aaron Award management violated and two Step B Decisions.
- The Union has shown memoranda from Postmaster Generai Potter which was
violated. Management violated Article 3 of the National Agreement.

Article 16.1 of the National Agreement reads in part as follows:

“In the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive.” ‘

Section 115.1 of the M-38 Handbook was auoted above in the NAI C NRA Mrace! lafiar



‘Managers can accomplish their mission only through the effective use of people. How
successful a manager is in working with people will, to a great measure, determine
whether or not the goals of the Postal Service are attained...Let the employee know what
Is expected... Let the employee explain histher problem—listen if given a chance, the
employee wilf tell you the problem...”

District Manager Gamble has effectively removed local management's ability to be
successful with working with thefr employees.

Sectic_nn 115.3 of the M-39 Handbook reads as follows:

“The manager has the responsibility to resolve as many problems as possible before they
become grievances. If the employee's stand has merit, admit it and correct the problem.
You are the manager, you must make decisions; don't pass this responsibility on to
someons else”. (Emphasis added)

With the District Manager's implementation of single track discipline for unrelated
infractions, local managers cannot “make decisions”. The decision has already been

made; by the Tennessee District Manager.
Section 115.4 of the M-39 Handbook reads as follows:

The National Agreement sets out the basic rules and rights governing management and
employees in their dealings with each other, but it is the front-line manager who controls
management's attempt to raintain an atmosphere between the employer and employee
which assures mutual respect for each other’s rights and responsibilities”,

" In this instant case, it is not the front-line manager who determines anything regarding
discipling; it is the Tennessee District Manager. The statements in this grievance file
from 51 letter cariers show they believe this new disciplinary policy is not conducive to
maintaining a mutual respect atmosphere. The union contends documentation
contained in this grievance file shows the new policy creates a hostile work environment.

The union also contends the implementation of this new policy violates the provisions of
Article 34 of the National Agreement.

On page 2 of Block 18, management asserts that Manager Gamble’s.actions were
proper because Section 665.6 of the ELM permits management to “take appropriate
aisciplinary measures to correct violations of the regulations referred to in 665", This
does not describe the terms or conditions by which the discipline must be administered.
The union refers {o Article 16 of the National Agreement and Section 115 of the M-39
Handbook-Management of Delivery Services. These documents apply specifically to
Letter Carriers/NALC. The ELM includes all employees and all crafts. This is why it
refers to discipline in such broad terms. The parties in this instant case are not dealing
with the APWU, NPMHU Collective Bargaining Unit Agreements, but with the National
Agreement betwsen the NALC and USPS which specifically addresses the terms
and conditions under which discipline must be administered. As the union has
pointed out, the new single track discipline for unrefated infractions policy from the
Tennessee District Manager violates this, among other provisions.

For all the reasons stated above and all the reasons and issues the union raised at
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MANAGEMENT'S POSITION:

The Management Formal A representative effectively presented the Facts and
Contentions. All of the arguments raised by Management at the Informal and Formal
Step A meetings are brought forward to Step B and at Arbitration. The Step B
representative would like to add the following:

Management contends that under the one track disciplinary process, discipline will
continue to be cormective in nature and that there is no violation of Article 3 andfor 5
andfor 16 and/or 19 and/or 34 of the National Agreement and/or Section 115 of the M-39
Handbook and/or Section 665 of the ELM, via Article 19 of the National Agreement.

Management further maintains that letter carriers were in no way threatened through the

-communication of the service talk befow.
AUGUST 2, 2010

**SERVICE, TALK**

Policy Change for Disciplinary Action

Effective Wednesday, September 1, 2010, the Tennessee District will implement a single
track of discipline for unrelated infractions. The current system of multiple single tracks
for related infractions has not been successful in correcting employee deficiencies, It is
more important than ever for employces to report as scheduled and fo perform their
assigned duties safely and efficiently. This does not change the guidelines set forth in
Article 16, Any currently- active discipline may be cited in future disciplinary action
request, (Emphasis added)

All Postal employees are required to comply with the rules of conduct outlined in Section
660 of the Employee and Labor Relations Manual (ELM). Employees may reference the
Postal Service Standards of Conduct (Section 665) that require employees to:

1, Discharge their assigned duties conscientiously and effectively.

2. Obey the instructions of their Supervisors,

3. Maintain harmonious working relationships-and not to do anything that would
contribute to an unpleasant working environment,

4, Be regular in attendance and report as scheduled.

These are just a few examples of requirements. In addition, the ELM states that Postal
officials may take appropriate disciplinary measures to cotrect violations of the
regulations referred to in.Section 665.

The Employee and Labor Relations Manual (ELM) is available on the Postal Service
website at www.usps.com. Please contact your immediate Supervisor or Manager if you
have any questions. ‘

¥*PLEASE POST*

In this, and in all subsequent communications, management has clearly stated that this
change “does not change the guidelines-cat<orth in Article 16." Corrective action wil
remain corrective, .



Article 16.1 of the National Agreement between United States Postal Service and
National Association of Letter Carriers (NALC), AFL-CIO, reads as follows:

ARTICLE 16 DISCIPLINE PROCEDURE

16.1 Section 1. Principles

In the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive, No employee may be disciplined or discharged
except for just cause such as, but not limited to, insubordination, pilferage, intoxication
{drugs or alcohol), incompetence, failure to perform work as requested, violation of the
terms of this Agreement, or failure to observe safety rules and regulations. Any such
discipline or discharge shall be subject to the grievance-arbitration procedure provided
for in this Agreement, which could result in reinstatement and restitution, including back

pay.

This language exists verbatim in the National Agreement for each of the craft unions
addressed in the letters from Tennessee District Manager, Greg Gamble. The Employee
and Labor Relations Manual (ELM) is also applicable to National Postal Mail Handlers
Union (NPMHU), American Postal Workers Union (APWU), National Rural Letter
Carriers Association (NRLCA) and National Association of Letter Carriers. Although
specific to NALC Letter Carriers, Section 115.1 of Handbook M-39 simply paraphrases
the language in Article 16.1 and 16.2.

These facts are particularly important as consideration is given to the arbitration
decisions included in this grievance file.

On page 12 through 13 of Arbitrator Benn'’s decision in USPS Case No, COC-4R-D
5111, 6614, the following is stated in part;

*...Article 16.1 states that discipline must be “comective in nature, rather that
punitive”, It does not state that the parties have agreed that separate disciplinary
tracks are to be followed for attendance problems, insubordination, unacceptable
conduct, etc. The logical extent of the Union's argument is that before an
employee could be given a 14 day suspension for unacceptable conduct, there
must be a letter of warning and a seven day suspension for that particuiar
misconduct, even though, as here, the employee had a substantial prior
disciplinary record with a letter of warning, seven day suspension and another 14
day suspension. Under the Union's theory, an empioyse could engage in
different areas of misconduct and, not withstanding the existence of prior
lsngthy suspensions, only expect to recelve a letter of warning if that is the
first time that employee delved into that particular area of misconduct,
Absent clear direction from the Agreement that the parties Intended such a result,
| am unwilling to apply that notion of progressive discipline to this case,

The basic function of progressive discipline is to rehabilitate the errant

employee through the imposition of increasing amounts of discipline in
order to get the message through to the employes that fallure to comply
with an employer's rules will not be tolerated...” (Emphasis added)

On page 25 of Arbitrator Dobranski's decision in USPS Case No. C7C-4R-D 19906 and
20107, the following is stated in part:

“...In reaching my conclusion in this case. ! did not rely upon the Postal Service

argument that it need not follow separate piliars of progressive discipline for each
catennrv of nffance AIRAiiah fha Drctal B amilnme ma o on gl g TN



Management's Formal Step A correctly states in part the following:

“...It is management's position that under the one track disciplinary process,
discipline would continue to be corrective in nature in order to satisfy all elements
of just cause. Discipline would still be issued in a progressive fashion, issuing
lesser discipline for a first offense and a pattern of increasingly severe discipline
for succeeding offenses, the very definition of corrective disgipline...”

Article 5 of the National Agreement between United States Postal Service and National
Association of Letter Carriers (NALG), AFL-CIO, reads in its entirety as follows:

ARTICLE 5 PROHIBITION OF UNILATERAL ACTION

The Employer will not take any actions affecting wages, hours and other terms and
conditions of employment as defined in Section 8(d) of the Nationa| Labor Relations Act
which violate the terms of this Agreement or are otherwise inconsistent with its
obligations under iaw. (The preceding Article, Article 5, shall apply to Transitional
Employees,)

~ The underlined language above also exists verbatim in the National Agreement for each
of the craft unions addressed in the letiers from Tennessee District Manager, Greg
Gamble.

On page 5-1 of the USPS-NALC Joint Contract Administration Manual (JCAM), April
2008, the national parties agreed to the foliowing:

“...Not all unilateral actions are prohibited by the language in Article 5S—only
those affecting wages, hours or working conditions as defined in Section §(d) of
the National Labor Relations Act. Additionally, certain management decisions
concerning the operation of the business are specifically reserved in Article 3
unless otherwise restricted by a specific contractual provision,,.”

On page 5-2 of the USPS-NALC Joint Contract Administration Manual (JCAM), April
2008, the national parties agreed that unilatsral change to a valid past practice may
also be restricted:

“...Article 5 may also limit the employer’s ability to take a unilateral action
where a valid past practice exists. While most labor disputes can be
resolved by application of the written language of the Agreement, it has
long been recognized that the resolution of some disputes require the
examination of the past practice of the parties...”

in a paper given to the National Academy of Arbitrators, Arbitrator Mittenthal described
the elements required to establish a valid past practice. In the same paper, Arbitrator
Mittenthal noted that there are three distinct functions of past praclice:

» To Implement Contract Language
» To Clarify Ambiguous Language
» To Implement Separate Conditions of Employment

Management maintains, and arbitrators have agreed, that the change proposed in this
instant grievance is correctly defined as a separate condltion of employment. it is
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disciplinary tracks be followed for attendance, conduct and performance in the National
Agreement or any postal manual. Nor is there any evidence to support that the national
parties intended such a result.

Once established that the past practice of multiple disciplinary tracks is a separate
condition of employment, the principal question becomes; did management act
uniiaterally?

Page 5-4 of the USPS-NALC JCAM, states the following:

“Changing Past Practices that Implement Separate Conditions of
Employment. If the Postal Service seeks to change or terminate a binding .
past practice implementing conditions of employment concerning areas where
the contract is silent, Article 5 prohibits it from doing so unilateraily without
providing the union appropriate notice. Prior to making such a change
unilaterally, the Postal Service must provide notice to the union and engage in
good faith bargaining over the impact on the bargaining unit, If the parties are
unable to agree, the union may grieve the change. Management changes in such
“silent” contracts are generally not considered violations if 1) the company
changes owners or bargaining unit, 2} the nature of the business changes or, 3)
the practice is no longer efficient or economical. The first of these has rarely
arisen in Postal Service cases involving its numerous bargaining units..A change
in local union leadership or the arrival of a new postmaster or supervisor is not,
in itself, sufficient justification to change or terminate a binding past practice, as
noted in the previous paragraph.”

Management's contends, and the evidence shows, that the Unions were provided
advance notice and that management engaged in good faith bargaining through the
exchange of letters and phone conversations between TN District Manager, Greg
Gamble and Region 8, National Business Agent, Lew Drass. .

In the letter from Mr. Gamble’s dated June 8, 2010, he clearly addresses changes to the
nature of the business and the inefficiency of the current practice (items 2 and 3 above).
in addition, he speaks to prior efforts to notify and negotiate in good faith prior to
implementation of the policy change, in part as follows:

*... The current system of multiple single tracks for related Infractions has not
been successful in correcting employee deficiencies. With the current financlal
state of the Postal Service, declining mail volume and economic crisis
nationwide, it is more important than ever for employees to report as scheduled
and to perform their assigned duties safely and efficiently.

.. You were notified in a letter dated February 12, 2010, of Management's
proposal to change the policy regarding corrective action. Management provided
the Unions with prior notice and an opportunity to present questions or comments
by February 26, 2010. APWU was the only union to respond but declined to
bargain prior {o implementation...” (Emphasis added)

In the letter from Mr. Gamble's dated June 28, 2010, he again addresses changes to the
nature of the business and the inefficiency of the current disciplinary practice, as well as,
efforts to notify and negotiate. The letter reads in part as follows:
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financial state of the Postal Service, declining mail volume and economic crisis
nationwide, it fs more important than ever for employees to report as scheduled
and to perform their assigned duties safely and efficiently.

...In a letter dated February 12, 2010, Management proposed to change the
policy regarding corrective action. Prior to implementation, several union officials
stated they did not receive the previous notice. Please be advised of
Management's intent to bargain in good faith. All previous correspondence
relating to this issue is hereby rescinded. This is your written notification of
Management's proposed change to administer Article 16 in accordance with the
Nationa! Agreement by using a single track of discipline...” (Emphasis added)

Note: The grigvance file contains evidence via USPS-Track & Confirm, that this lefter and
subsequent correspondence to the Unions was delivered,

In the letter from M, Gamble's dated June 29, 2010, he again addresses the reason for
change the current practice (items 2 and 3 above), efforts to notify and negotiate in good
faith and his intent to proceed with implementation effective September 1, 2010.

The fact that the parties were unable to agree o this change or fashion an acceptable
compromise, does not negate the reality that proper notification took place and that
management engaged in good faith negotiations prior to implementation.

. On page 5 of Arbitrator Holden's Award in USPS Case No. AOSM-1A-C 08194185, the
following is stated in part:

“Arbitrator Talmadge's award found that the offending that the offending aspect
of the grievance before her was that Management did not provide the Union with
notice or a change to negotiate a change in the discipline practice. ‘The Plant
Manager unilaterally changed a twenty-nine year practice of applying single line
discipline to attendance, behavior and performance infractions without providing
the Union with an opportunity to negotiate prior to changing the disciplinary
process, a mandatory subject of bargaining.' She did not find that Management
cannot change Its discipline procedure.

... The focus in the instant case is on Article 5 which prohibits management from
taking unilaterat action that affects 'wages, hours and other terms and conditions
of employment...." Arbitrator Talmadge found in her case that Management had
acted unilaterally in violation of Article 5. She directed Management to retum to
the status quo ante with the clear finding that if the changes sought by
Management were done with prior notice to the Union and with opportunity
for the Union to bargain prior to implementatlon, such changes would be
possible under the CBA..." (Emphasis added)

Itis unclear whether the statements of the 51 city carriers inciuded in this grievance file
is an accurate representation of the membership, since a disproportionate number of the
statements are written by acknowledged past and present NALC Branch Presidents,
Vice Presidents, Chief Stewards and Alternates. Regardless, the sentiment expressed
repeatedly; that this change is merely an effort to terminate employees faster or easier is
not supported in fact.

The union presented this same argument in USPS Case No. AO0BM-1A-C 08194185
before Arbitrator Holden. The decision rezsonad this issue as follows:
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The Union’s argument that Management wants to implement progressive
discipline to get people out more quickly is, thus, not substantiated by the parties’

experience...”

Management maintains that the policy change in this instant grievance is directed toward
correcting employee deficiencies; not complement reduction.

To the Union's allegation that this change a new work standard and thus a violation of
Article 34, the management Formal Step A states the following in part;

“...Itis management's position that the Union's allegation that the current system
of discipline is a work standard has no merit and must be dismissed... Article 34
has not only not been violated in this grievance; it is not even applicable...”

The management member of this Formal Step B team is also unclear as to how Article
34 is relevant to this policy change beyond item A., which reads as follows:

ARTICLE 34 WORK AND/OR TIME STANDARDS
A. The principle of a fair day’s work for a fair day’s pay is recognized by all parties to
this Agreement, '

Management maintains that this change is entirely consistent with this agreement.

The Step B Decisions included by the union in this grievance file have no apparent
relevance. Neither decision indicates or alieges any wrong doing by the District Manager
at that time and certainly has no relevance to any action(s) by the current District
Manager, Greg Gamble.

In conclusion, management contends there is no violation of Article 3 and/or 5 and/or 16
and/or 19 and/or 34 of the National Agreement and/or Section 115 of the M-39
Handbook and/or Section 665 of the ELM, via Article 19 of the National Agreement.

For all the reasons stated above and all the reasons and issues at Informal and Formal
Step A of the grievance procedure, management is of the opinion that this grievance
should be denied in its entirety and that the remedy requested should not be granted.

- This grievance file contained the following documents:

(10 PS Form 8190 for HO6N~4H-C 10314794

(2} Union Contentions/Requested Remedy, 14 pages
(3) Time Limit Extensions, 3 pages

(4) U-1: PS Form 8180 for individual units within installation, 11 pages
(5) U-12: Email correspondences, 6 pages

6) Greg A. Gamble letter to unions dated June 8, 2010
(7)  Service Talk: Policy Change for Disciplinary Action
(8) Lew Drass letter dated June 17, 2010, 2 pages

{9)  NALC Request for Time/Information

(10}  U-16: Email

(11)  Greg A. Gamble letter to unions dated June 28, 2010
{12)  U-18: Email correspondences, 10 pages

(13} Lew Drass letter dated July 8, 2010, Z pages
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(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)
(25)
(26)
(27)
(28)
(29)
(30)

(31)
(32)

(33)
(34)
(39)
(36)
(37)

Lew Drass ietter dated August 30, 2010, 4 pages

DRT Decision for HO6N-4H-C 091737751, 6 pages

Employee Statements, 51 pages

Page 5-3 and 54 of the USPS/NALC Joint Contract Administration Manual
Page 15-8, 15-10 of the USPS/NALC Joint Contract Administration Manual
Page 18-1 and 19-2 of the USPS/NALC Joint Contract Administration Manual
John E, Potter letter dated February 23, 2009

Page 643 and 644 of the Employee and Labor Relations Manual

Page 3-1 of the USPS/NALC Joint Contract Administration Manual

Page 16-1 of the USPS/NALC Joint Contract Administration Manual

Page 4 and 5 of Handbook M-39

Page 34-1 and 34-2 of the USPS/NALC Joint Contract Administration Manual
Management Contentions, 13 pages

M-1: Kevin J. Augustine for Greg Gamble letter dated February 12, 2010
M-2: Greg A. Gamble letter to unions dated June 8, 2010 w/Track & Confirm

Results, 20 pages
M-3: Greg A, Gamble letter to unions dated June 28, 2010 w/Track & Confirm

Results, 24 pages
M-4: Greg A. Gamble letter to unions dated July 29, 2010 wiTrack & Confirm

" Results, 34 pages

M-5: August 2, 2010 Service Talk: Policy Change for Disciplinary Action

M-6: TN District Performance Reports, 8 pages

M-8: Arbitrator Holden Award in USPS Case No. A0SM-1A-C 08194185, 7 pages
M-O: Arbitrator Benn Award in USPS Case No. COC-4R-D 5111, 5814, 15 pages
M-10: Arbitrator Dobranski Award in USPS Case No. C7C4R-D 19906, 20107,

28 pages :

@W@é&zzlg Z.9 (nst)

Paul D. Robbins ‘ Fred Qualls
USPS Step B Representative NALC Step B Representative

DRT grievance # 442-10

Cc:

Mr. Lew Drass, NALC NBA

Annette Poole, Southeast Area Labor Relations Office
Mark Sullivan, Southeast Area Labor Relations Office
Jane Kivett, USPS Step A Representative

Tom Gavin, NALC Step A Representative

George Adkisson, District Manager Labior Relations

J. Renes Cannon, District Manager Labor Relations (A)
Greg Gamble, District Manager

Patty Frederick, District Manager HR

Fred Peterson, District Manager Operations Support



October 2008

A Letter from the Postmaster General/CEO and the
Chairman of the Board of Governors

Vision 2013 is a new approach from previous Strategic Plans
the U.S. Postal Service has developed. Amid the current
challenges, Vision 2013 offers a broader perspective of what
it will take to advance the Postal Service and the postal
industry as a whole. The goal of Vision 2013 is to maintain
affordable universal service for the country.

The customer is at the center of all our efforts. In planning
and executing future programs and policies, success means
engaging all stakeholders—from businesses and consumers,
to employees and labor feaders, to industry and public policy
leaders. In this time of uncertainty, we see opportunity to build
on a solid foundation of service and operational excellence.
We will continue to invest in the Intelligent Mail Barcode,
flexible processing and transportation networks, the new
Flats Sequencing System, and other initiatives that promise
new gains in service, efficiency, and customer value in the
years ahead,

At the same time, we know we must deliver additional

value and develop new, innovative ways for businesses

and consumers to use our products and services. Our new
marketing structure wiil allow us to adapt and respond more
quickly to tap new sources of revenue and volume.



The Postal Act of 2006 gives us new tools and clearly
was a first step in providing flexibility to adapt our
products and pricing to market requirements. We need
to build on these fundamental principles and work with
lawmakers to assure we have the necessary flexibility to
meet future customer needs.

Serving the customer is the objective and Vision 2013

is the roadmap. As we move down this road over the
next five years, we expect change to be the hallmark

of the postal industry. Embracing change, will require
innovation and collaboration on an unprecedented scale.
The management team is ready and looks forward to
working with everyone who has a stake in maintaining
the world's best Postal Service.

ﬂﬂ; g, e (-l

John E. Potter Alan C. Kessler
Postmaster General, Chairman
Chief Executive Officer Board of Governors
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permissible variation in the range of available discipline,
Section 7, the subject of this dispute, is an "emergency
procedure" which allows Management to place an employee
"immediately" on non~duty, non-pay status in certain specified
situations. Sections 8, 9 and 10 refer to a necessary
internal managerial "review of discipline", a "veteran’s
preference" in the choice of a forum for contesting
discipline, and a statute of limitations as to "employee
discipline records."

Given this structure, the strong presumption must be that
all of Article 16 relates to discipline. When the parties
intended some procedure to be outside the scope of Article 1s,
Lo be beyond the disciplinary principles of Article 16, they
saild so. . Thus, Section 2 expressly provides that supervisory’
Ydiscussions!" of the "minor offenses" of employees "are not
considered discipline..." N& such disclaimer is found in
Sectiori~7. Nowhere did the parties state that placement of an
employee on non-duty, non-pay status pursuant to Section 7 "is
not considered discipline..." Had that been their wish, it
would have been a simple matter to write those words into the

"emergency procedure.™

The employee misconduct which may trigger Management’s
use of Section 7 is "intoxication (use of drugs or alcohol),
pilferage, or failure to observe safety rules or regulations."
The very same acts of misconduct are cited in Section 1 as
constituting "just cause" for discipline. It is difficult to
understand the Postal Service view that a suspension for such
misconduct is discipline when Management invokes Section 4 or
5 but is not discipline when Management invokes Section 7.
The impact on the employee is much the same in all three
situations. The employee is taken off of the job against his
will and placed on non-duty, non-pay status because of such
misconduct. He is denied work and wages. He is punished,
that is, suspended, because Management believes he is
intoxicated or has stolen something or has ignored safety
rules. Indeed, the suspension under Section 7 is more
burdensome for the employee because its length is
indeterminate and because he may not have been given written
notice of the charge against him, conditions which can only
serve to heighten his sense of concern.

The Postal Service sees Section 7, the "emergency
brocedure", as an independent provision unrelated to the
typical suspension arrangements found in Sections 4 and 5.
However, when one reviews the history of this provision and
the overall structure of Article 16, it seems to me that
Section 7 should more appropriately be construed as a broad
exception to Sections 4 and 5. The "emergency procedure" is,



Grievant did not provide the documentation called for by the
extended absence letter. Her telephone calls were insufficient,
since they were all oral. She did submit a d&cument on April 19
which gave April 27 as a date for return.to work.- She could
rightly claim that she had documented that absence. However, the
absence from that point through all of May was not covered by any
documentation. Again, her oral phone calls during that period
were insufficiént.‘ |

The issue which now remains to be determined - an issue
which was recognized as such by the Postal Service ~ is that of
" whether Grievant's infraction merited discharge, or whether she
should have been given some lesser penalty.

Grievant's supervisor was asked if he had considered a
lesser penalty. He replied that he had, and had decided against
it on the ground that he'felt it would "have no impact".

The action of the supervisor in this regard 1s a violation
of Article 16, Section 1, of the National Agreement. The first
sentence of this Article states:

"In the administration of this Article, a basic principle
shall be that discipline should be corrective in nature,
rather than punitive."

It"has been held many times by other arbitrators that, for
discipline to be corrective, it must be progressive.
| This directive from the National Agreement is mandatory,
It is not discretionary., Management does not haﬁe the'choice as
to whether it will issue corrective discipline or not. It must
attempt to make discipline'corrective. Here, Grievant's super-

visor decided for reasons which appeared to him to be valid that



TO WHOM IT MAY CONCERN:

My name is Tom Rollins. I served as full-time President of Branch 4, NALC for the period of
January 1995 through December 2000. T also served as the Union Representative on the Dispute
Resolution Team (DRT) for the period of January 2001 through December 2002. I then served
as full-time President of Branch 4, NALC again from January 2003 to December 2006,

For the twelve (12) years I served as full-time President of Branch 4, NALC and three (3) years I
served as the Union Representative (DRT), the Provision Article 16.2 of the National Agreement
and Section 115.1 of the M-39 Handbook, as they relate to the issuing of discipline, were
followed by management. In the cases that discipline was not issued in a progressive manner, a
grievance was filed and that discipline was rescinded.

g~ |~ ) o

Thomas L. Rollins
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TO WHOM IT MAY CONCERN:

My name is Ray Winters and I served as President of Branch 4, NALC from 1980 through 1994.

For this period of time (15 years), management followed the provisions of Article 16.2 of the
National Agreement and Section 115.1 of the M-39 Handbook, as it relates to discipline, should
be corrective in nature rather than punitive. National Arbitrator Richard Mittenthal ruled in case

#s HAN-3U-C 58637 and HAN-3A-C 59518 (c# 10146 A&B on Page 7);

Given this structure, the strong presumption must be that all of Article 16 relates to discipline.
When the parties intended some procedure to be outside the scope of Article 16, to be beyond the

disciplinary principles of Article 16, they said so.
National Arbitrator Gerald Cohen in Case # C1C-47-D 31565 (¢ 557) ruled:

“Tn the administration of this Article, a basic principle shall be that discipline should be
corrective in nature, rather than punitive.”

1t has been held many times by other arbitrators that, for discipline to be corrective, it must be
progressive.

This directive from the National Agreement is mandatory. It is not discretionary, Management
does not have the choice as to whether it will issue corrective discipline or not. [t must attempt

to make discipline corrective,




DISTRICT MANAGER
TENNESSEE CUSTOMER SERVICE AND SALES

UNITED STATES
’ POSTAL SERVICE

DATE: June 8, 2010

MEMORANDUM FOR: National Association of Letter Carriers (NALC)
American Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHW)
National Association of Postal Supervisors (NAPS)
National League of Postmasters

RE: Policy Change for Disciplinary Action

-Effective Saturday, July 10, 2010, the Tennessee District will implement a single track
of discipline for unrelated infractions. The current system of multiple single tracks for
related infractions has not been successful in correcting employee deficiencies. With
the current financial state of the Postal Service, declining mail volume and economic
crisis nationwide, it is more important than ever for employees to report as scheduled
and to perform their assigned duties safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of
employment, You were notified in a letter dated February 12, 2010, of Management's

Unions with prior notice and an opportunity to present questions or comments by
February 26, 2010. APWU was the only union to respond but declined to bargain
prior to implementation. This is your written notification of the change to a single line
of discipline for unrelated infractions effective Saturday, July 10, 2010.

Management has complied with the National Agreement and attempted to bargain in
good faith. Employees and Management officials will be notified of this change and

effective date.

Greg A. Gamble
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""*SERVICE TALK***

Policy Change for Disciplinary Action

9: 14aM HP LASERJET Fax p.l

Effactive Saturday, July 10, 2010, the Tennessee District will implement a
single track of discipling for unrelated infractions. The cument system of
multiple single tracks for related Infractions has not basn successful in
corfecting emplayes deficiencies. With the current financial state of the
Postal Service, declining mail volume and gconomic crisis nationwide, it is
mofe jmporfant than ever for empioyees to report as scheduled and to
perform their assigned duties safely and efficiently. This does not change
the guidelines sat forth in Article 18. Any current active discipling may bs
cited In future disciplinary action request,

All [Postal smployees are required to comply with the rules of conduct

autlined in Section 660 of the Employee and Labor Relations Manusl
{ELM). Employees may reference the Postal Service Standards of

Conduct (Bection 8865) that require employees to:

2

A

b,

Lal B

.

3

Discharge their assigned duties conscientiously and effectively.

Obey the instructions of thair Supervisars.

Maintain harmonicus working relatlonships and not to do anything
that would contribute to an unpleasant working environment.

Be regular in attendance and report as scheduled,

These are just a few examples of requirements. In addition, the ELM states

that Postal officials may take appropriate disciplinary measures to correct

viplat

Th

ions of the regulations referred to in

Employee and Labor Relations Manual (ELM) is available on the

Postal Service website at www, usps.com. Please contact your immediate

8Supe

rvisor or Manager if you have any questions.
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June 17, 2010

Greg A. Gamble

District Manager

USPS — Tennessee Customer Service & Sales
811 Royal Parkway ’

Nashville, TN 37229-9998

Dear Greg,

I am in receipt of your letter dated June 8, 2010 regarding a single track of
discipline for unrelated infractions.

First of all, neither I nor anyone else who works in my office has any
record or recollection of receiving a letter from you dated February 12,
2010. It is also significant to note that you and [ met on April 8, 2010 in
your conference room to discuss the Dispute Resolution Process (DRP) as
part of the quarterly DRP meeting between the Southeast Area and the
NALC for the Tennessee District, but never even brought this issue up.

That aside, your letter recognizes that you are attempting to change the
cutrent system of discipline as stated in the Natjonal Agreement. For
instance, Article 16, Section 1 of the National Agreement states in relevant

part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic priaciple must be that
discipline should be corrective in nature, rather than punitive. No
employee may be disciplined or discharged except for just cause. The
delivery manager must make every effort to correct a situation before

resorting to disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19,



It is the position of the NALC that the announcement of a change to the current system of
discipline would attempt to change the unambiguous language in the National Agreement
referenced above and violates the past practice provisions as it relates to clanification of
contract language as considered in Article 5 of the National Agreement. The JCAM at

page 5-3 states:

“Changing Past Practices that implement or Clarify Contract Language. If a binding
past practice clarifies or implements a contract provision, it becomes, in effect, an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining,”

Therefore any such change would have to be negotiated at the National Level during
National Negotiations,

It is also the position of the NALC that the current system of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the National Level via the provisions contained in Article 34 of the

National Agreement.

In closing, I must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter,

[t seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. It is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect,

If you have any questions, or would like to discuss this matter, please feel free to contact
me.

Sincerely,

S e

Lew Drass
National Business Agent
Region 8

cc: Eloise Lance, Manager, Labor Relations, Southeast Area
NALC Branch Presidents



DIsTRICT MANAGER

TENNESSEE CUSTOMER Sepvice AND SALES
£
UNITED STATES F') E @ E ﬂ M E
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JUN 30 2010
DATE: June 28, 2010 '
NALC REGION !

MEMORANDUM FOR: National Association of Letter Carriers (NALC)
American Postaj Workers Union (APWU)
National Ruraj Letter Carrierg Association (NRLCA)

National Association of Postal Supervisors (NAPS)
National Association of Postmasters (NAPUS)

RE: Policy Change for Discfplinary Action

The Tennessee District is considering implementaﬁon of a single track of discipline for
unrelated infractions, The current system of using three (3) tracks (perfonnance,
aftendance, conduct) has not been successful jn correcting deficiencies. With tha
current financial state of the Postat Service, declining maii volume and economic crigis
nationwide, it is more important than ever for employees to feport as schedyled and to
perform their assigned duties safely and efficiently.

Please consider thjs your notice ang opportunity to bargain prior to implementation.
You may contact Stacey Crockett in my offica at (615) 885-9252 within ten (10)
calendar days from the date of this letter to set-up an appointment to discuss thig

issug.

gt —

Greg A. Gamble
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Greg A. Gamble

District Manager

USPS — Tennessee Customer Service & Sales
811 Royal Parkway :
Nashville, TN 37229-9998

Dear Greg,

[ am in receipt of your letter dated June 28, 2010 regarding a single track
of discipline for unrelated infractions,

Your letter recognizes that you are attempting to change the current system
of discipline as stated in the National Agreement. For instance, Article 16,
Section | of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that
discipline should be corrective in nature, rather than punitive.”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that
discipline should be corrective in nature, rather than punitive. No
employee may be disciplined or discharged except for just cause. The
delivery manager must make every effort to correct a situation before
resorting to disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19,

It is the position of the NALC that the announcement of a change to the
current system of discipline would attempt to change the unambiguous
fanguage in the National Agreement referenced above and violates the past
practice provisions as it relates to clarification of contract language as
considered in Article 5 of the National Agreement. The JCAM at page 3-3
states:

~ Fredric V. Rolando, President



"Changing Past Practices that implement or Clarify Contract Language, If a binding
past practice clarifies or implements a contract provision, it becomes, in effect, an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining.”

Theretfore any such change would have to be negotiated at the National Level during
National Negotiations.

It is also the position of the NALC that the current system of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the National Level via the provisions contained in Article 34 of the
National Agreement.

In-closing, I must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

[t seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. It is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect,

If you have any questions, or would like to discuss this matter, please feel free to contact
me.

Sincerely,

R

Lew Drass
National Business Agent
Region 8

cc: Eloise Lance, Manager, Labor Relations, Southeast Area
NALC Branch Presidents



DISTRICT MANAGER

TENNESSEE CUSTDMER SERVICE AND SALES
UNITED STATES

’ POSTAL SERVICE
DATE: July 29, 2010

MEMORANDUM FOR: National Association of Letter Carriers (NALC)
American Postal Workers Unijon (APWU)
National Rural Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHU)
National Association of Postal Supervisors (NAPS)
National Assaciation of Postmasters (NAPUS)

RE: Policy Change for Discipiinary Action

In a letter to the Unions, dated February 12, 2010, Management Proposed to change
the policy regarding corrective action. Prior to the scheduled implementation date of
July 10, 2010, several union officials stated they did not receive the previous notice.
The implementation date was cancelled and previous correspondence relating to this

After considering all the information presented, it is my decision to implement a single
track of discipline for unrelated infractions in the Tennessee District effective
September 1, 2010, The current system of using three (3) tracks {performance,

crucial that every employee report as scheduled and perform their assigned duties
safely and efficiently.

Management is not attempting to unilaterally change any terms or conditions of
employment. The Unions were provided ample notice of the proposed change and an
epportunity to bargain in good fajth. Please consider this your written nctification of
Management's intent to implement a single track of discipline in accordance with Article

Relations Manual (ELM), Section 650 for non-bargaining employees effective

September 1, 2010,
/ g ECEIVE

X p e — M 7o
- Greg A. Gamble A

NALC REGION 8

811 ROYAL PARKWAY
NasHvILLE TN 27296 coap
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AUGUET 2, 2010

UNITED STATES i
POSTAL SERVICE - ;

**SERVICE T2

Policy Change for Disciplinary Action

Effective Wednesday, September 1, 2010, the Tennkessee District will
implement a single track of discipline for unreiated infrattions. The current
system of multiple single tracks for related infractidns has not been
successful in correcting employee deficiencies. It is mpre important than
ever for employees to report as scheduled and to perform their assigned
duties safely and efficiently. This does not change the éuidelines sef forth
in Article 16. Any currently activa discipiine may Be cited in future

discipfinary action request.

All Postal employees are required to comply with the rules of conduct
outlined in Section 680 of the Employes and Labor—lRélations Manuai
(ELM). Employees may raference the Postal Service Standards of

Conduct (Section 685) that require employees to: ,

1. Discharge their assigned duties conscientiously ahtli effectively,

2. Obey the instructions of their Supervisors. |

3. Maintain harmonious warking relationships and not to do anything
that would contribute to an unpleasant working environment.

4. Be regular in attandance and report as scheduled: |

These are just a few examples of requirements. In addition, the ELM states
that Postal officials may take appropriate disciplinary measures to correct
violations of the regulations referred to in Section 865.

The Employee and Labor Relations Manual (ELM) isi available on the
Postal Service website at www.usps.com. Please contact your immediate

Supervisor or Manager if you have any questions.

*PLEASE POST*




National Association of

Letter Carriers s

Lew Drass : TO: BRANCH PRESIDENTS/SECRETARIES
National Business Agent ' DATE: AUGUST 31, 2010
NALC Region 8 SUBJECT: POLICY CHANGE FOR DISCIPLINARY
160 Commissioner Drive ACTION IN THE TENNESSEE DISTRICT
Meridianville, AL
35759-2038 [ received another letter from District Manager Greg Gamble dated July

29, 2010 regarding a policy change in the Tennessee District for the way

256.828.8205 they issue Discipline (copy attached).

Fax: 256.828.8613
This letter announces that the previous correspondence regarding this
issue has been rescinded, However, the letter once again announces that
the Tennessee District has decided to start issuing punitive discipline when
charges are unrelated.

Fredric V. Rolando .

President For instance, a Letter Carrier may receive a Discussion for leaving a

Gary H. Mullins sleeper in the case, then a Letter of Warning for a first offense of
Executive Vice President Attendance, then a 7-Day Suspension for a first offense of leaving the
vehicle unlocked, etc.

George G. Mignosi
Vice President

[ responded to District Manager Gamble’s letter yesterday (copy attached).

Jane E, Broendel
Secretary-Treasurer - Any grievances you decide to file concerning this policy change should
Nicole Rhine - take the same positions as are contained in the response letter, include
Asst. Secretary-Treasurer . copies of both letters in your case file, and add any other documentation

Dale P. Hart and/or arguments that you believe are relevant to this matter.

Director, City Delivery

Brian E. Hellman ¢ [ am also advising all of you to include a copy of all of the letters written

Director, Safety & Health back and forth on this issue between me and District Manager Gamble
Myra Warren (attached) with every single discipline grievance case file sent forward.
Director, Life Insurance You should be arguing that they are violating each Letter Carrier’s due
Timothy C. 0'Malley process rights when discipline is issued in this way. The same is true if
Direotor, Health Insurance you choose to grieve the policy itself.
Ernest 8. Kirkland |
Director, Retired Members | If you have any questions or need further assistance in this matter, please
Board of Trustees: . call my office.
Larry Brown Jr,
Chairman |

Fraternally,

i g

Lew Drass
National Business Agent
Reginn 9

Randalf L., Keller
Michael J. Gill
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Director, Safety & Health
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Director, Retired Members
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National Association of

. Letter Carriers

August 30, 2010

Greg A. Gamble

District Manager

USPS — Tennessee District
811 Royal Parkway
Nashville, TN 37229-9998

Dear Greg,

I am in receipt of your letter dated July 29, 2010 regarding your decision to
change the current system of using 3 tracks (performance, attendance,
conduct) to administer Article 16 of the National Agreement, to a single
track of discipline for unrelated infractions.

You are (or should be) well aware that the current system used by the
Postal Service to decide and issue discipline in the Tennessee District has
been in existence for decades and has been the source of great debate via
the grievance-arbitration procedure for that same period of time.

The notion of changing the system referenced above that has been in place
for decades to a one-track discipline system for unrelated infractions takes
this debate to a whole new level.

I must inform you that the National Agreement as currently written does
not permit you to make such a decision.

First and foremost, Article 5 of the National Agreement was not applied
correctly here. 1 tried to explain this to you in my letters dated June 17 and
July 6, 2010 to no avail, but I'l] try again.

Page 5-1 — 5-4 of the JCAM (enclosed) represents the National Parties’
general agreement on the subject of past practice, On p, 5-3, the National
Parties break the definition and rules to change “Past Practice™ issues into
three categories. They are:

I. To Implement Contract Language
2. To Clarify Unambiguous Language

1 T Trvinlotrarnt Cammatemten e A o . 0T 1




In the NALC’s view, the practice of using a 3 track system to decide and issue discipline
over a period of decades is clearly a practice designed “To tmplement Contract
Language™ such as that contained in Article 16, Article 19, Section 115 of the M-39
Handbook, and Article 34 for starters.

If the argument is that the language in the above stated provisions ot the National
Agreement is ambiguous, then the practice at jssue here would fall into the “To Clarify
Unambiguous Language™ category.

Either way, the contractual path to attempt to change the current discipline system to a
single track of discipline for unrelated infractions js shown in the J-CAM on p. 5-3 where

it states in relevant part,

“Changing Past Practices that implement or Clarify Contract Language. If a binding
past practice clarities or implements a contract provision, it becomes, in effect. an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining.”

The decision to treat the established past practice of using a multiple track discipline
system as falling into the “To Implement Separate Conditions of Employment” category
fatally flawed your attempts to make this change from the beginning,

The notion that the contract is silent on the jssue of deciding, determining the level,
issuing discipline, and resolving disputes that arise when discipline is issued is absurd.

However, just for the record, Article 5 wasn’t even complied with had you been trying to
change a past practice where the contract was silent,

The first letter | received regarding this matter was to inform me that you had already
made your decision and the change would be implemented July 10, 2010. It is interesting
to note that you had already begun to implement service talks to announce this change to
all employees. I responded to your letter on June 17,2010 and informed you that what
you were doing was a violation of the National Agreement and I had never been informed

about any of this,

I received a letter from you in early July rescinding the previous actions and announcing
the same exact change. I responded to your letter by letter dated July 6, 2010 and once
again informed you that what you were doing is a violation of the National Agreement.

I'also met with you via the telephone to discuss this matter. I explained to you that in the
NALC’s view, what you were doing was a clear violation of the National Agreement. We
talked about the matter for a few minutes, but that was it.



Despite the fact that the approach you took to attempt to change the past practice at issue
was misplaced, there was certainly no “good faith” bargaining efforts made on the part of
the Postal Service. As a matter of fact, there was no bargaining effort of any kind made
by the Postal Service in this situation.

It is quite clear that your final decision was made before you neglected to send me the
letter announcing the change back in F ebruary. The rest of this was merely a formality,
and therefore, nothing more than a sham.

[n addition to the multiple violations of Article 5, the decision to change from a 3 track
discipline system to a single track discipline system for unrelated infractions violates
several other provisions of the National Agreement such as, but not limited to,

Article 16, Section 1 of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that discipline
should be corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant pait,

“In the administration of discipline, a basic principle must be that discipline should
be corrective in nature, rather than punitive. No employee may be disciplined or
discharged except for just cause. The delivery manager must make every effort to
correct a situation before resorting to disciplinary measures.”

The M-39 Handbook is also part of the National Agreement via Article 19, Article 19
requires that any changes to handbooks must be made at the National Level.

it is also the position of the NALC that the current system of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the Nationa! Level via the provisions contained in Article 34 of the

National Agreement.

In closing, I must say that it is regrettable that you would attempt to use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter.

This situation mirrors the Postal Service’s misguided attempt to implement the National
Reassessment Process (NRP) in the Tennessee District in such a way as to completely
ignore your contractual obligations as agreed to by The United States Postal Service and
the National Association of Letter Carriers.

I'm requesting that you reconsider your decision and adhere to the agreed to provisions in
the National Agreement with respect to this situation instead of Jjust making things up as

R S 5. DY e =] P



[t seems to me that we should be working together to both generate revenue and reduce
the cost of disputes. [t is my opinion that any attempl to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect.

[ want to thank you in advance for your consideration in this matter. It you have any
questions, or would like to discuss this matter, please feel free to contact me.

Sincerely,

- B

Lew Drass
National Business Agent
Region 8

cc: Roberta Albright, Manager, Labor Relations, Southeast Area
NALC Branch Presidents



DisTICT MANAGER
TENNESSEE CUSTOMER SERVICE AND SALES

UMITED STATES
o POSTAL SERVICE

DATE: June 8, 2010

MEMORANDUM FOR:  National Association of Letter Carriers (NALC)
American Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
National Postal Mail Handlers Union (NPMHU)
National Association of Postal Supervisors (NAPS)
National League of Postmasters

RE: Policy Change for Disciplinary Action

Effective Saturday, July 10, 2010, the Tennessee District will implement a single track
of discipline for unrelated infractions. The current system of multiple single tracks for
related infractions has not been successful in correcting employee deficiencies. With
the current financial state of the Postal Service, declining mail volume and economic
crisis nationwide, it is more important than ever for employees to report as scheduled
and to perform their assigned duties safely and efficiently.

Management is not attempting to unitaterally change any terms or conditions of
employment. You were notified in a letter dated February 12, 2010, of Management's
proposal to change the policy regarding corrective action, Management provided the
Unions with prior notice and an opportunity to present questions or comments by
February 26, 2010. APWU was the only union to respond but declined to bargain
prior to implementation. This is your written notification of the change to a single line
of discipline for unrelated infractions effective Saturday, July 10, 2010,

Management has complied with the National Agreement and attempted to bargain in
good faith. Employees and Management officials will be notified of this change and

effective date,

Greg A. Gamble
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Disciplinary Action

le track of discipline for unrelated infractions, The curent system of

£l;;.:le single tracks for related Infractions has not bseh sucoessful n

corfacting emplayes deficlencies. With the current finanoial state of the
Fogtal Service, declining mall volume and sconomit crisls nationwide, It is
mofe imporfant than ever for employees to report a8 ‘scheduled and to
perform their aesigned dutles safely and efficiantly. This does not change
the|guidelines set fortl in Article 16, Any current active diseipline may be
clted In future disclplinary action request,

All

Postal employees are required to comply with the rules of conduct

autﬂlned in Section 660 of the. Employee and Labor Relations Manus)

(ELM). Employees may reference the Postal Service Standardg of

Conduct (8

ection 88E) that require employees to:

1. Discharge their asslgned duties conscientiously and effectively.

. Obey tha instructions of thelr Supervisars,

3. Maintain harmonlous working relatlonships and not to do anything
that would contribute to an unpleasant working environmeant.

. Be regular in atfendanca and report as scheduled.

e %

L ALY Y

Y

These are just a few examples of requirements. n addition, the ELM states
that Poatal officials may take approptlate discipli
violations of the regulations referred to In Sectic

Rary measures to correct
QN G095,

The Employes and Labor Relations Manua) (ELM) Is avallable on the
Postal Service website at www,usps.com, Please contaot your immediate
Sugervisor or Mahager If you have any questions.
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National Association of

Letter

Iriers

June 17,2010

Greg A, Gamble

District Manager

USPS — Tennessee Customer Service & Sales
811 Royal Parkway

Nashville, TN 37229.9998

Dear Greg,

I'am in receipt of your letter dated June 8, 2010 regarding a single track of
discipline for unrelated infractions,

First of all, neither I nor anyone else who works in my office has any
record or recollection of receiving a letter from you dated February |2,
2010. MItis also significant to note that you and I met on April 8, 2010 in
your conference room to discuss the Dispute Resolution Process (DRP) as
part of the quarterly DRP mecting between the Southeast Area and the
NALC for (he Tennessee Distriet, but never even brought this issue up.

That aside, your letter recognizes that you are altempling to change the
current system of discipline as stated in the National Agreement. For
instance, Article 16, Section | of the National Agreement states in relevant

part,

“In the administration of this Article, a basie principle shall be that
discipline should he corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basie principle must be thag
discipline should be corvective in nature, rather than punitive, No
employee may be disciplined oy discharged except for just cause, The
delivery manager must make every effort to correct a situation before
resorting to disciplinary measures,”

The M-39 Handbook is also part of the National Agreement via Article |9,




Itis the position of the NALC that the announcement of g change to the current system of
discipline would attempt to change the unambi guous language in the National Agreement
referenced above and violates the past practice provisions as it relates to claritication of
contract language as considered in Article S of the National Agreement, The JCAM at
page 5-3 states:

"Changing Past Practices that implement or Clarify Contract Language, If a binding
past practice clarifies or implements a contract provision, it becomes, in effect, an
unwritten part of that provision. Generally, it can only be changed by changing the
underlying contract language, or through bargaining,”

Theretore any such change would have 1o be negotiated at the National Level during
National Negotiations.

ftis also the position of the NALC that the current system of discipline is a work
standard. Therefore, any notification of change/changes in this work standard would have
to be made at the National Level via the provisions contained in Article 34 of the

National Agreement,

In closing, I must say that it is regrettable that you would attempt 10 use the financial
situation of the Postal Service to justify circumventing the provisions of the National
Agreement as described in your letter,

It seems to me that we should be working together to hoth generate revenue and reduce
the cost of disputes. It is my opinion that any atternpt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect,

If you have any questions, or would like to discuss this matter, please fee! free to contact
me,

Sincerely,

'76&“ V&w/

Lew Drass
National Business Agent
Region 8

cc: Eloise Lance, Manager, Labor Relations, Southeast Area
NALC Branch Presidents
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MEMORANDUM FOR: National Association of Letter Carrierg (NALC)
American Postaj Workers Union (APWL))

* Greg A. Gamble

A Ad e o



Lew firass
National Business Agent
NALC Region 8

160 Commissioner Brive |

Meridianville, AL
35759-2038
256.828.8205

Fax: 256.828,8613

Fradiie V. Rolandg

Pigsidant -

Gary H. Hulllns
Execulive Vico President

Gaorygs C. Mignosi
Vice President

Jans E. Brosndel .

Secrelary Treasurer

Nicole Rhine
Assi, Secrslary-Treasurer

Gale P, Hart
Blrecior, Cily Delivery

Brian E. Halimsn
Oirector, Safoty & Health

Hyra Warran
Direclor, Lifa Insurance

Timothy G. 0°Mallay
Direclor, Hezhih Inswranca

Ernest 8, Kithlang
Dlrector, Retired Members

Hoard of Trustess: -

Larry Brown Jr,
Chaitman
Aandall L. Kelloar
Michasl J, 1)
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July 6, 2010

arriers

Greg A. Gamble

District Manager

USPS - Tennessee Customer Service & Saleg
811 Royal Parkway

Nashville, TN 37229-9998

Dear Greg,

[am in receipt of your letter dated Sune 28, 2010 regarding a single track
of discipline for unrelated infractions.

Your letter recognizes that you are attempting to change the current systemn
of discipline as stated in the National Agreement, For instance, Article 16,
Section | of the National Agreement states in relevant part,

“In the administration of this Article, a basie principle shall be that
discipline should be corrective in nature, rather than punitive,”

Further, Section 115.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basie principle muss be that
diseipline should be corrective in nature, iather than punitive, No
employee may be disclplined or discharged except for just cauge. The
delivery manager must make every effort to correct a situation before
resorting to disciplinary measures,”

The M-39 Handbook is also part of the National Agreement via Article 19.

It is the position of the NALC that the announcement of a change to the
cutrent system of discipline would attempt to change the unambiguous
language in the National Agreement referenced above and violates the past
practice provisions as it relates to clarification of contract language as
considered in Article 5 of the National Agreement. The JCAM at page 5-3
states:

°00% 2820 0np3 5434 yypy



“Changing Past Practices that implement or Clarify Contract Language, {f' a binding
past practice clarilies or implements a contract provision, it becomes, in cifect, an
unwritten part of that provision, Generally, it can only be changed by changing the
underlying contract language, or through bargaining,”

Theretore any such change would have 1o be negotiated at the National Level during
National Negotiations,

it is also the position of the NALC that the current system of discipline is a work
standard, Theretore, any notitication of change/changes in this work standard would have
to be made at the Nationa! Level via the provisions contained in Acticle 34 of the
National Agreement,

In closing, | must say that it is regrettable that you would attempt to use the tinancial
sithation of the Poslal Service 1o justify circumventing the provisions of the National
Agreement as described in your letter.

It seems to me that we should be working together to both generate revenue and reduce
the cost of disputes, It is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your letter will have the opposite effect.

If you have any questions, or would like to discuss this matier, please feel free to contact
me.

Sincerely,

BorrPSer””

Lew Drass
National Business Agent
Region 8

cc: Eloise Lance, Manager, Labor Relations, Southeast Area
NALC Branch Presidents
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DATE: July 29, 2010

MEMORANDUM FOR:  National Association of Letter Carriers (NALC)
Ametican Postal Workers Union (APWU)
National Rural Letter Carriers Association (NRLCA)
Natlonal Postal Mall Handlers Union (NPMHU)
National Association of Postal Supervisors (NAPS)
National Association of Postmasters (NAPLIS)

R Policy Change for Disciplinary Action

In a letter to the Unions, dated February 12, 2010, Management proposed to change
the policy regarding corrective action, Prior to the scheduled implementation date of
July 10, 2010, several union officials stated they did not receive the previous notjce.
The implementation date was cancelled and previous correspondence relating to this
issue was rescinded. In a letier dated June 28, 2010, Management issued a second
notice to the Unions regarding the proposed policy change. This letter solicited input
and provided an opportunity to bargain prior to implementation. Several union officials
met with me to voice their opinions and concerns.

After considering all the information presented, it is my decision to implement a single
track of discipiine for unrelated infractions in the Tennessee District effective
September 1, 2010. The current system of using three (3) tracks (performance,
attendance, conduct) has not been successful in correcting employee deficiencies, It is
crucial that every employee report as scheduled and perform theijr assigned duties

safely and efficiently,

Management is not pting to unilaterally change any terms or conditions of
employment. The Unions were provided ample notice of the proposed change and an
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- Greg A. Gamble
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Effactive Wednesday, September 1, 2010, the Tennpsses District will
implement a single track of discipline for unrelated infra stions. The current
system of multiple single tracks for related infractions has not heen
successful in correcting employee deficiencies. It is mbre important than
evar for employses {o report as scheduled and to perform their assigned
dutles safely and afficiently. This does not change the émdalines aet forth
in Article 16. Any currently active discipline may Be cited in future

disciplinary action request,

All Postal employees are required {o comply with ihe! rulas of conduet
outlined in Section 680 of the Employes and Labor |Rélations Manuaj
(ELM). Employess may roference the Postal Service Standards of

Conduct (Section 685) that requirea employees to:

1. Discharge their assigned duties conscientiously and effectively,

2. Obey the instructions of their Supervisors, !

3. Maintain harmonious working relationships and not to do anything
that would contribute to an unpleasant working envirohment.

4. Be regular in attendance and report as scheduled:

These are just a few examples of requirements. In addition, the ELM siates
that Postal officlals may take appropriate disciplinary measures to correct
violations of the regulations referred to in Saction 665.

The Employee and Labor Relations Manual (ELM) is| available on the
Fostal Service website at WWW.usps.com. Please contart your immediate
Supervisor or Manager If you have any questions.
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TO: BRANCH PRESIDENTS/SECRETARIES

DATE; AUGUST 31,2010

SUBJECT: POLICY CHANGE FOR DISCIPLINARY
ACTION IN THE TENNESSEE DISTRICT

I received another letter from District Manager Greg Gamble dated July
29, 2010 regarding a policy change in the Tennessee District for the way
they issue Discipline (copy attached).

This letter announces that the previous correspondence regarding this
issue has been rescinded, However, the letter once again announces that
the Tennessee District has decided to start issuing punitive discipline when
charges are unrelated.,

For instance, a Letter Carrier may receive a Discussion for leaving a
sleeper in the case, then a Letter of Warning for a first offense of
Attendance, then a 7-Day Suspension for a first offense of leaving the
vehicle unlocked, etc,

[ responded to District Manager Gamble’s letier yesterday (copy attached).
Any grievances you decide to file concerning this policy change should
take the same positions as are contained in the response letter, include
copies of both letfers in your case file, and add any other documentation
and/or arguments that you believe are relevant to this matter.

I'am also advising all of you to include a copy of all of the letters written
back and forth on this issuc between me and District Manager Gamble
(attached) with every single discipline grievance case file sent forward,
You should be arguing that they are violating each Letter Carrier’s due
process rights when discipline is issued in this way. The same is true if
you choose to grieve the policy itself.

If you have any questions or need further assistance in this matter, please
call my office,

Fraternally,

p o

Lew Drass
National Business Agent
Repion 8
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August 30, 2010

Greg A. Gamble

District Manager

USPS ~ Tennessee District
811 Royal Parkway
Nashville, TN 37229-9998

Dear Greg,

Fam in receipt of your letter dated July 29, 2010 regarding your decision to
change the current system of using 3 tracks (performance, atlendance,
conduct) to administer Article 16 of the National Agreement, to a single
track of discipline for unrelated infractions.

You are (or should be) well aware that the current system used by the
Postal Service to decide and issue discipline in the Tennessee District has
been in existence for decades and has been the source of great debate via
the grievance-arbitration procedure for that same period of time.

The notion of changing the system referenced above that has been in place
for decades to a one-track discipline system for unrelated infractions takes
this debate to a whole new level.

I must inform you that the National Agreement as currently written does
not permit you to make such a decision,

First and foremost, Atticle 5 of the National Agreement was not applied
correctly here. I tried to explain this to you in my letters dated June 17 and
July 6, 2010 to no avail, but Pl try again.

Page 5-1 — 5-4 of the JCAM (enclosed) represents the National Parties’
general agreement on the subject of past practice. On p, $-3, the National
Parties break the definition and rules to change “Past Practice” issues into
three categories. They are:

1. To Impiement Contract Language
2. To Clarify Unambiguous Language
3. To Implement Separale Conditions of Emslovinent




In the NALC's view, the practice of using & 3 track system to decide and issue discipline
over a period of decades is clearly a practice designed “To Implement Contract
Language”™ such as that contained in Article 16, Article 19, Section 115 of the M-39
IHandbook, and Article 34 for starters,

[ the argument is that the language in the above stated provisions of the National
Agreement is ambiguous, then the practice at issue here would fall into the “To Clarify
Unambiguous Language” category.

Either way, the contractual path to allempt to change the current discipline system to a
single track of discipline for unrelated infractions is shown in the J-CAM on p. 5-3 where
it states in relevant part,

“Changing Past Practices that implement or Clarify Contract Language. If a binding
past practice clarities or implements a contract provision, it becomes, in effect, an
unwrilten part of that provision. Generally, it can ontly be changed by changing the
underlyitig contract language, or through bargaining,”

The decision to treat the established past practice of using a multiple track discipline
system as falling into the “To Implement Separate Conditions of Employment” category
fatally flawed your attempts to make this change trom the beginning,

The notion that the contract is silent on the issue of deciding, determining the level,
issuing discipline, and resolving disputes that arise when discipline is issued is absurd.

However, just for the record, Atticle 5 wasn’{ even complicd with had you been trying to
change a past practice where the contract was silent,

The first letter [ received regarding this matter was to inform me that you had already
made your decision and the change would be implemented July 10, 2010, It is interesting
to note that you had already begun to implement service talks to announce this change to
all employees. I responded to your letter on June 17, 2010 and informed you that what
you were doing was a violation of the National Agreement and [ had never been informed
about any of this.

I'received a letter from you in early July rescinding the previous actions and announcing
the same exact change. 1 responded to your letter by letter dated July 6, 2010 and once
again informed you that what you were doing is a violation of the National Agreement.

['also met with you via the telephone to discuss this matter. | explained to you that in the
NALC’s view, what you were doing was a clear violation of the National Agreement. We
talked about the matier for a few minutes, but that was it.



Despite the fact that the approach you took to attempt to change the past practice at issue
was misplaced, there was certainly no “good faith” bargaining efforts made on the part of
the Postal Service, As a matter of fact, there was no bargaining effor of any kind made
by the Postal Service in this situation.

It is quite clear that your final decision was made before you neglected to send me the
letter announcing the change back in February. The rest of this was merely a formality,
and therefore, nothing more than a sham,

fn addition to the multiple violations of Article 5, the decision to change from a 3 track
discipline system to a single track discipline system for unrelated infractions violates
several other provisions of the National Agreement such as, but not limited to,

Atticle 16, Section 1 of the National Agreement states in relevant part,

“In the administration of this Article, a basic principle shall be that discipline
should be corrective in nature, rather than punitive,”

Further, Section (5.1 of the M-39 Handbook states in relevant part,

“In the administration of discipline, a basic principle must be that discipline should
be corrective in nature, rather than punitive, No employee may be disciplined or
discharged except for just cause, The delivery manager must make every effort to
correct a situation before resorting to disciplinary measures,”

Fd
The M-39 Handbook is also part of the National Agreement via Article 19, Article 19
requites that any changes to handbooks must be made at the National Level,

[t is also the position of the NALC that the current system of discipline is a work
standard, Theretore, any notification of change/changes in this work standard would have
to be made at the Naticnal Level via the provisions contained in Article 34 of the

National Agreement.

In closing, I must say that it is regrettable that you would attempt fo use the financial
situation of the Postal Service to justity circumventing the provisions of the National
Agreement as described in your letter,

This situation mirrors the Postal Service’s misguided attempt to implement the National
Reassessment Process (NRP) in the Tennessee District in such a way as to completely
ighore your contractual obligations as agreed to by The United States Postal Service and
the National Association of Letter Carriers.

I'm requesting that you reconsider your decision and adhere to the agreed o provisions in
the National Agreement with respect to this situation instead of just making things up as



It seems 1o me that we should be working together to both generate revenue and reduce
the cost of disputes. It is my opinion that any attempt to implement the change to the
current disciplinary system as stated in your Jetter will have the opposite effect.

| want to thank you in advance for your consideration in this matter. 1f you have any
questions, ot would like to discuss this matter, please feel fiee to contact me,

Sincerely,

Ao B

Lew Drass
National Business Agent
Region 8

cc: Roberta Albright, Manager, Labor Relations, Southeast Area
NALC Branch Presidents



